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Executive summary 
 

Portsmouth City Council ('the council') has a statutory duty under Part IIa of the 
Environmental Protection Act 1990 (‘Part 2A’) to assess all land within Portsmouth to 
identify land where contamination is or maybe causing unacceptable risks to human 
health or the wider environment. 
 
This document updates the council’s 2001 contaminated land inspection strategy to 
include the changes brought in by the 2012 revised Statutory Guidance. This strategy 
describes how the council will fulfill its obligations under Part 2a to find and remediate 
any contaminated land. This document explains the procedures for inspecting and for 
securing appropriate remediation or risk management of contaminated land. 
 
Land will be determined as statutory Contaminated Land if the council considers that 
the contaminant(s) is causing or is likely to cause significant harm to people or the 
environment. Polluted land is only contaminated land if significant harm is likely to occur 
unless the council intervenes. 
 
The contaminated land regime complements and contributes to existing mechanisms 
for enforcing the risk management of contaminated land. The primary driver for the 
remediation of land is redevelopment through the planning regime. The regime requires 
local authorities to seek out land that isn't being redeveloped though the planning 
process and where contamination is currently posing unacceptable risks to people or 
the wider environment. The aim is to prevent exposure to pollutants causing 
consequential impacts. Other regimes are summarised in Appendix I. 

 
Land is now assessed using a four-stage 'traffic light' test, where red indicates 
intervention is required, and green indicates that the site is not known to be 
contaminated land. The assumption in the legislation is that land is uncontaminated 
unless evidence is found to the contrary; this assumption is made in the absence of any 
information about the site.  
 
Ultimately, if land is proven to meet the relevant criteria of the legislation, it will be 
designated as 'contaminated land' unless it will be resolved quickly by other means. A 
public register is maintained by all councils that describes any formal regulatory actions 
required in respect of any land that has been designated as statutory contaminated land.  
 
Although the 1990 Environmental Protection Act requires that all land within Portsmouth 
is to be considered, effort is focused upon locations with historical uses that are more 
likely to have been polluting. Portsmouth has a rich heritage of Ministry of Defense 
(MOD) land holdings, landfills and coastal land reclamation. The council’s geographical 
information system (GIS) was used in the 1990s to identify likely locations to assess. 
Although this used a different approach to our current method, some Strategic 
Inspection has effectively already occurred under the previous regime. The council has 
now adopted an approach using proprietary software designed for contaminated land 
management and our data holdings are being transferred onto this electronic database. 
This database holds the land condition records associated with the process and this 
information will be used to create a scoring system that can be continuously updated. 
This will result in an up to date, prioritised list of land for inspection. This does means 
that any ranking will be likely to change as further information about each site is found. 
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If land needing assessment is brought to the council's attention, it will be risk assessed 
at that time.  
 
The council may, on occasion, be obliged to use powers available in the 1990 
Environmental Protection Act to enforce this inspection procedure, to obtain information 
on possible contaminant linkages by obtaining access to land to sample when carrying 
out intrusive site investigations. 
 
Portsmouth City Council was already active in contaminated land management in the 
1990s before the current regime came into force. Thirty sites of industrial usage were 
investigated with 11 requiring remediation, which was completed with the help of funding 
from the Department of the Environment. Since the current regime came into force, a 
further 3 sites have been investigated under the council's Part 2a statutory duties. The 
Statutory Guidance was updated in 2012 and the approach used to prioritise land for 
inspection has changed.  
 
Any land within Portsmouth will be assessed if the council considers there to be 
evidence that it is statutory contaminated land. Land is not considered to be statutory 
contaminated land until it has been proven to be meet the legal definition.  
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1.      Introduction and Overview 
 
1.1.     Introduction 
 
1.1.1 Portsmouth City Council ('the council') has a statutory duty under Part IIa of the 

Environmental Protection Act 1990 (‘Part 2A’) to assess all land within Portsmouth 
to identify land where contaminant(s) is or maybe causing unacceptable risks to 
human health or the wider environment. 

 
1.1.2 This document updates the council’s 2001 contaminated land inspection strategy 

in light of the 2012 revised Statutory Guidance. This strategy describes how the 
council will fulfill its obligations under Part 2a of the Environmental Protection Act 
19901 to find and remediate any contaminated land within Portsmouth. This is the 
third strategy relating to contaminated land within the city, and the second 
regarding the council's 'Part 2a' duties for contaminated land management. 

 
1.2   This strategy 
 
1.2.1 Contaminated land is an issue which impacts upon all areas of the council and one 

which requires expertise from a variety of disciplines. It may effect property 
transactions, marketing issues, Development Management (Planning), Building 
Control and even maintenance/works contracts. This strategy provides a clear 
framework within which the council's statutory duties are discharged and the areas 
that all departments must operate.  

 
1.2.2 All local authorities are required to have a strategy for identifying potentially 

contaminated land within their area. The council's first strategy was approved by 
the Environment Committee in November 1991. The legislation that led to this early 
strategy was repealed and new requirements inserted into the 1990 Act. This 
resulted in the 2001 Inspection Strategy being approved by the Public Protection 
Committee on 21 March 2001. This 2015 strategy has been updated in light of new 
Statutory Guidance issued in 2012.  

 
1.2.3 The objectives of the strategy are:  

 

 To ensure compliance with and enforcement of the statute; 

 To ensure that land contamination is effectively considered as part of the 
redevelopment of land; 

 To ensure that procedures are in place for the open provision of information to 
the public, developers/property surveyors; 

 To encourage market confidence in the redevelopment of brownfield land in 
the city and promote the reuse of brownfield land rather than Greenfield sites; 

 To address the liability issues associated with the council's existing land 
holdings and avoid any new liability associated with land acquisitions 

 
 
 
 

                                                           
1 The regulatory regime for the identification and management of contaminated land was introduced into Part IIa of 

the Environmental Protection Act 1990 by the Environment Act 1995 (‘Part 2a’) and was enacted in England on the 

1st April 2000 by the Contaminated Land (England) Regulations 2000. 
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1.3    Structure of the strategy  
 
1.3.1 This strategy is structured in three parts:  

 

 The first section 'introduction and overview' (Chapters 1 to 5), introduces 
contaminated land and the various legislative tools that are used for its 
management; 

 The second section 'the strategy' (Chapters 6 to 12) describes the council's 
strategic approach to the identification of statutory contaminated land as 
required under its Part 2a duties; 

 The third section (Chapters 13 to 18) describes information management, how 
enquiries will be responded to, the resources required for this work, and other 
related matters   

 
1.3.2 This strategy presents the aims and objectives, as well as the inspection duties of 

the council. It outlines the relevant legislation and the strategic approach to the 
identification and prioritisation of contaminated land in Portsmouth. Subsequent 
chapters focus on how the council will undertake risk assessments, a detailed 
description of the legal definition of contaminated land and the updated procedure 
for determination and remediation based around the Statutory Guidance. The final 
part of the strategy describes liability, financial implications and discusses the 
issues surrounding information management and disclosure, before finally 
referring to the council’s plans for inspection.  
 

1.4   The City of Portsmouth 
 
1.4.1 Portsmouth is the second largest city in Hampshire located on the south coast of 

England, 64 miles south west of London. Portsmouth is the United Kingdom's only 
island city located on Portsea Island with 6 further areas on the mainland. These 
distinct areas together make up the 15 square miles (4040 ha) of the city of 
Portsmouth. The city is tightly constrained by its coastal boundaries on three sides 
and by Portsdown Hill to the north. There are very limited opportunities for urban 
expansion and pressure to redevelop land within the city is great (p.1.20 
Portsmouth Plan). 

 
1.4.2 Portsmouth was officially founded in 1180 and a city in 1926. Much of the city's 

expansion has occurred in the last two hundred years and across much of the 
island the land have been repeatedly developed upon. The town was heavily 
bombed during the World War 2 destroying many buildings in the dockyard and 
the naval and military establishments as well as housing across the city and this 
allowed further redevelopment. This was rebuilt, and later prefabricated houses, 
many of which have now themselves been cleared. 

 
1.4.3 Portsmouth City Council was formed in 1972. It has land borders with Fareham 

Borough Council, Winchester District Council, and Havant Borough Council, and 
its maritime neighbour on the west of the harbour is Gosport Borough Council. Due 
to the Royal Navy dockland the whole of Portsmouth Harbour (up to and including 
mean high water) is part of Portsmouth and this includes Burrows Island at the 
opening to Gosport.  
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1.4.4 The City has had a long history of industrial use including 4 commercial gasworks 
sites (Rudmore gasworks, Flathouse Quay gasworks, Hilsea gasworks on 
Voyager Park, Green Lane and Cosham gasworks on Salisbury Road), in addition 
to the often poorly recorded private gasworks (e.g. Eagle brewery), chemical 
works, timber importers/treatment yards, tar distillation plants and the normal 
range of smaller industries common in urban areas such as hat manufacturers, 
metal workers, and dry cleaners existed. Portsmouth continues to have military 
uses and these are addressed as part of our strategy. The two primary sources of 
information on historical land-uses in Portsmouth, are the Ordnance Survey 
historic maps dating back to 1860 and the Trade Directories (the 'Kellys 
directories) for Portsmouth dating back to 1823. There are also petrol licence files, 
environmental permits, and MOD observations of locations where ordnance was 
dropped in World War 2. 

 
1.4.5 As much as 20% of the current land area has been reclaimed from the sea by 

drainage or land raising activities. Approximately 10% of the current land area has 
been reclaimed by tipping of waste. Most of this land creation took place before 
1974 when pollution control legislation began. The military owned large tracts of 
land across the city. With sea level rise being expected the city's coastal defences 
are being updated to protect its current outline.  

 
1.4.6 The first Royal Naval Dockyard was established in 1495, with other uses ranging 

from firing ranges to luminising workshops (navigational instruments are coated 
with luminescent materials for night time use).   

 
1.4.7 Historic landfill sites are a potentially significant source of risk, most notably from 

the production of leachate, leading to the contamination of groundwater, and the 
migration of methane and carbon dioxide gases. The city has some 30 disused 
formal landfill sites that were operational prior to the licensing requirements of the 
Control of Pollution Act 1974. It also has areas of infilling. Unusual and interesting 
local examples include:  

 

 The Great Morass and Little Morass are historic tidal inlets from the sea which 
are associated with a significant thickness of peat and localised gas generation.  

 Milton Harbour was filled with dockland wastes and by uncontrolled tipping. 
This created Milton Common. 

 The Portsmouth to Arundel Canal is a linear fill feature crossing the city from 
the relict lock at Eastney Lake in Langstone Harbour to the East to the wide 
opening intended for small ships on the west of the island. The canal is now 
infilled but generally follows the railway and roads such as Goldsmith Avenue 
and Locksway Road (originally Asylum Road). 

 
1.5    Background to the Legislation 
 
1.5.1 The Environmental Protection Act 1990 required local authorities to compile a 

register of contaminated land, but the legislation in its current form was first 
published in the form of Section 57 of the Environment Act 1995 which amended 
the Environmental Protection Act 1990 by repealing the previous provisions 
pertaining to contaminated land management and inserting in its place Part IIa 
('Part 2a'). The Part 2a legislation came into force in April 2000. 
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1.6    Objectives of the Regime 
 
1.6.1 The first priority for dealing with the legacy of historical contaminated land in 

England is to identify unacceptable risks to human health and the environment. 
Where no appropriate alternative solution exists local authorities are required to 
use the Part 2a regime for the purposes of ensuring historical contaminated land 
is brought 'back into everyday use' (Benyon, 2012).  

 
1.6.2 The objectives of the government policy on contaminated land and Part 2a are:  

 

 To identify and remove unacceptable risks to human health and the 
environment; 

 To seek to ensure that contaminated land is made suitable for its current use; 

 To ensure that the burdens faced by individuals, companies and society as a 
whole are proportionate, manageable and compatible with the principles of 
sustainable development 
(DEFRA, 2012a, para 1.4) 

 
1.6.3 Where appropriate alternative solutions exist (e.g. voluntary action) these are to 

be used to ease the burden on the tax payer. The Part 2a process reinforces 
contaminated land investigations conducted under existing planning laws by 
ensuring land is safe for its proposed end-use.  

 
1.6.4 The contaminated land legislation, known colloquially as ' Part 2a' is found in 

Section 78 of the Environmental Protection Act (1990). It is always referred to as 
Section 78 of the Environmental Protection Act (1990). Under Section 78b (1) it 
states that: 

 
'Every local authority shall cause its area to be inspected from time to time for the 
purpose  
(a) Of identifying contaminated land; and 
(b) Of enabling the authority to consider if any such land could be a Special Site' 

(see Appendix C for a description of Special Sites) 
 
1.6.5 Section 78b (2) states that the authority must act in accordance with guidance 

issued by the Secretary of State. Specific technical guidance on the drafting of 
inspection strategies was published in 2001, intended to assist local authorities in 
fulfilling their statutory obligations and complying with the principles of the Part 2a 
regime (Department of Environment, Transport and the Regions, 2001).  

 
1.6.6 To carry out this duty, local authorities must have a Contaminated Land Inspection 

Strategy which clearly sets out how land will be identified for inspection. This 
document must be reviewed every 5 years.  

 
1.6.7 This strategy describes the prioritisation of potentially contaminative sites before 

initial investigations. In order to satisfy the far reaching objectives of the regime it 
will be necessary to investigate land throughout the city and collate significant 
volumes of information. This will ultimately enable Portsmouth to make the 
sometimes difficult and complex decisions relating to the land’s contaminated land 
condition, the risks it presents and who may be liable for it in law. This strategy is 
the commencement of that process and seeks to express as clearly as possible 
how each stage will be addressed.  
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1.6.8 There is no formal mechanism in place for approval of local authority strategies. In 

the event of finding statutory contaminated land, the Environment Agency, 
Hampshire County Council, Natural England, Heritage England, and the Food 
Standards Agency, would be consulted in appropriate for their input and expertise. 

 
1.7    Statutory Requirements of the Environmental Protection Act 1990  

 
1.7.1 Part 2a of the Environmental Protection Act 1990, inserted by Section 57 of the 

Environment Act 1995 places a duty on Local Authorities to inspect their area for 
contaminated land. Section 78A (2) defines contaminated land for the purpose of 
Part 2a as:  
 
'any land which appears to the Local Authority in whose area it is situated to be in 
such a condition, by reason of substances in, on or under the land, that  
a) Significant harm is being caused or there is a significant possibility of such harm 

being caused, or  
b) Pollution of controlled waters is being, or is likely to be caused' 

 
1.7.2 Land may be polluted, but unless it presents a significant risk to a receptor, such 

as a human being or an aquifer used to supply water, the mere presence of a 
previous contaminative use does not require immediate action by the council. 
Strategic inspection is achieved by focusing effort on areas of known previous use.  

 
a) Identification of historical land-uses that are potentially contaminative to ensure 

appropriate planning conditions are imposed prior to re-development;  
b) Objective prioritisation of land based on the principles set out in the Statutory 

Guidance  
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2.      Aims, Objectives and Priorities of the strategy 
 
2.1      Aims of the Strategy 

 
2.1.1 This strategy is to ensure the council meets the legal requirements set out in Part 

2a of the Environmental Protection Act 1990 and the inspection duties of local 
authorities listed in Section 2 of the Statutory Guidance (2012a) accompanying 
this legislation.  

 
2.1.2 Under this legislation, every council is required to have a Contaminated Land 

Inspection Strategy that outlines its strategic approach to the inspection of 
potentially contaminated land. This approach shall: 
 

 Be rational, ordered and efficient; 

 Reflect local circumstances; 

 Focus only on land which may pose an unacceptable risk; 

 Have regard to good practice guidance on risk assessment; 

 Be proportionate to the seriousness of any actual or potential risk; 

 Encourage the voluntary risk management of land to reduce the burden on the 
tax payer; 

 Seek to ensure that the most pressing/serious sites are remediated first.  
(DEFRA, 2012a, Section 2.3 p. 6) 

2.2      Aims and Objectives of the council 
 
2.2.1 The council must identify any land that is causing or may cause significant harm 

or the significant possibility of significant harm, as listed in Section 4 of the 
Statutory Guidance (DEFRA, 2012a). 

 

 The prioritisation of sites, identifying those that require inspection and the 
storage of information relating to the assessment;  

 

 Undertaking detailed investigation of all high priority sites basing risk 
assessment on conceptual models and taking appropriate action where 
necessary; 

 

 Maintain a Contaminated Land register containing records of regulatory action. 
This will include 'risk summaries' for land likely to be determined as 
contaminated land, and  'written statements' for land that has been inspected 
finding that it is not contaminated land;  

 

 A regular review of the strategy to ensure focus on its aims and objectives; 
 
2.2.2 Portsmouth has already identified and investigated its highest priority sites 

(Appendix N), but there is always the possibility of new sites being identified or the 
council becoming aware of new evidence. There currently a moratorium on funding 
from central government, and within local authorities the emphasis is on being 
reactive, responding to evidence brought to the councils attention.  
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2.3      The Portsmouth Plan  
 
2.3.1 The existing adopted plan for Portsmouth was adopted in 2012, however the 

Council is currently in the process of reviewing its Local Plan. The new Portsmouth 
Plan will be the principal planning policy document in the council's Local 
Development Framework and replaces a large number of policies in the adopted 
Portsmouth City Core Strategy. 

 
2.3.2 The Local Plan sets out the planning strategy for meeting future development 

needs in the city and addresses a range of topics including how much housing, 
employment and retail development the city needs and where this development 
should take place. The plan also sets out what infrastructure will be needed to 
enable this development to take place together with how the Council will continue 
to protect the city's sensitive historic and natural environments.  

 

2.3.3 Due to the constrained nature of the city, development of previously used sites is 
inherent in the majority of development work in Portsmouth. In respect of 
addressing land contamination in such development, the Local Plan will contain a 
specific policy for dealing with contaminated land that aids strategic development 
and this will update the existing adopted Contaminated Land policy in the 2006 
Local Plan. 

 
2.3.4 Major new developments within the city can impact on health in a variety of ways 

such as noise and pollution during the construction phase and access to or from 
the development by walking, cycling and public transport. Health impact 
assessments provide a way to assess the effects on health of a development 
proposal and mitigate any impacts so that health inequalities are reduced and 
health and well-being are improved.  

 
  

https://www.portsmouth.gov.uk/ext/documents-external/pln-portsmouth-plan-post-adoption.pdf
https://www.portsmouth.gov.uk/ext/documents-external/pln-portsmouth-plan-post-adoption.pdf
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3.      Local Authority Inspection Duties 
 
3.1    Legislative Requirement 
 
3.1.1 The Environment Act (1995) Section 57 inserts into Section 78 of the 

Environmental Protection Act (1990) the Part 2a contaminated land legislation. 
Under Section 78b (1) it states that: 

 
3.1.2 Every local authority shall cause its area to be inspected from time to time for the 

purpose: 
 

a) Of identifying contaminated land; and 
b) Of enabling the authority to decide whether any such land is land which is 

required to be a Special Site. 
 

3.1.3 Section 78b (2) states that the authority must act in accordance with the Statutory 
Guidance issued by the Secretary of State.  

 
3.1.4 Amendment regulations in relation to the primary legislation include: 

 

 The Contaminated Land (England) Regulations 2006 (SI 2006 no. 1380)  
 

Details the inclusion of Special Sites, the contents of remediation notices, 
appeals and the required contents of public registers:  

 

 The Contaminated Land (England) (Amendment) Regulations 2012 (SI 2012 
no. 263)  

 
Amends details in relation to pollution of controlled waters:  

 

 The Water Act 2003 (commencement no. 11) order 2012 (SI 2012 no. 264) (c. 
8)  

 
Amends details in relation to significant pollution of controlled waters.  

 
3.2    Legislation where Part 2a does not apply 

 
3.2.1 Only where no appropriate alternative solution exists, are local authorities required 

to use the Part 2a regime. There are circumstances where existing pollution control 
legislation, or planning policy is to be applied without the need for Part 2a 
intervention. 

 
3.3    Responsibilities 
 
3.3.1 The Contaminated Land Team manages land contamination issues for the 

council including: 
 

 Implementation of all duties under Part 2a of the Environmental Protection Act 
1990; 

 Maintaining the register of notices served under Part 2a of the 1990 
Environmental Protection Act; 

 Dealing with contaminated land enquiries and complaints; 
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 Responding to Planning and Building Control consultations and technical 
material submitted in relation to land contamination issues; 

 Liaising with and reporting to internal departments/external organisations; 

 Maintaining and updating information in relation to land contamination; 

 Dealing with and/ or assisting other departments as required with land 
contamination issues via other legislative powers.  

 
3.3.2 Where statutory contaminated land has been determined the council must: 

 

 Establish the appropriate person(s) to bear responsibility for remediation; 

 Decide after consultation what must be done in the form of remediation and 
serve notice to ensure it is effectively carried out; 

 Establish liability for the costs of the remedial works; 

 Maintain a public register of regulatory action relating to contaminated land.  
 

3.3.3 Where statutory contaminated land has been found the council has the power to: 
 

 Enforce the implementation of the remediation notice  
 
3.4    Role of the Environment Agency 
 
3.4.1 The Environment Agency has four main roles: 

 

 To assist local authorities in identifying contaminated land (particularly where 
water pollution is involved); 

 To provide site specific guidance to local authorities on contaminated land 
where requested; 

 To act as enforcing authority for contaminated land designated a ‘special site’; 

 To publish periodic reports on contaminated land.  
 
3.5    Liability for Another Local Authority’s land 
 
3.5.1 Where a site in a neighbouring authority causes pollution within the Portsmouth 

boundary, sub-section 78x (2) of Part 2a of the Environmental Protection Act 1990 
states: 

 
3.5.2 Where it appears to a local authority that any land outside, but adjoining or 

adjacent to, its area is in such a condition, by reason of substances in, on or under 
the land, that significant harm is being caused, or there is a significant possibility 
of such harm being caused, or that pollution of controlled waters is being, or is 
likely to be caused within its area: 

 
a) The authority may, in exercising its functions under this part, treat that land as 

if it were land situated within its area; and 
 

b) Except in this sub-section, any reference – 
 

i) To land within the area of a local authority, or 
ii) To the local authority in whose area any land is situated, 
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Shall be constructed accordingly; but this sub-section is without prejudice to the 

functions of the local authority in whose area the land is in fact situated. 

 
3.6    Inspection Duties 
 
3.6.1 Local authorities are the principal regulators under the contaminated land regime. 

The key duties of the local authority fall into two types of 'inspection': 
 

 Strategic inspection - involving the collection of information to aid in the 
assessment of land followed by prioritisation allowing more detailed 
consideration; and  

 

 Detailed inspection - where more information is gathered on ground conditions 
and involving the undertaking of risk assessment to help support a decision 
under the Part 2a regime.  

(DEFRA, 2012a) 
 
3.7    Strategic inspection  
 
3.7.1 As part of its statutory duties, Portsmouth must have an adopted Contaminated 

Land Inspection Strategy which clearly sets out how land, which merits detailed 
individual inspection, will be identified (s 2.4 p. 6). In accordance with best practice 
as stipulated in the Statutory Guidance (2012) this document will be reviewed at 
least every five years. Assessments by the council must be  

 
'…rational, ordered, and efficient', and that 'reflect local circumstances'  
(DEFRA, 2012a s 2.3 p. 6) 

 
And; 

 
'Give priority to particular areas of land that it considers most likely to pose the 
greatest risk to human health or the environment' 
(DEFRA, 2012a s 2.7, p. 7) 

 
3.7.2 In accordance with the Statutory Guidance (DEFRA, 2012a) the council’s previous 

Contaminated Land Inspection Strategy has been updated to reflect changes 
introduced within the guidance document.  

 
3.7.3 This strategy includes details on the prioritisation process followed for potentially 

contaminative sites before initial investigations begin under Part 2a. It further 
includes a broader approach to dealing with contaminated land including use of 
the planning system to ensure land is made suitable for use and encouraging 
owners and polluters of affected land to resolve issues relating to contamination 
without reverting to use of Part 2a legislation, thereby minimising unnecessary 
burdens on the taxpayer.  

 
3.7.4 The prioritisation process avoids property blight by resolving contamination issues 

outside the Part 2a process wherever possible.  
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3.7.5 In all cases the council will endeavour to allow polluters and owners of land 
affected by contamination to help resolve the status of the land themselves. 
Information provided by the land owner will be assessed by the council and where 
such information is considered robust a decision not to determine land as 
contaminated will be made.  

 
 
3.8    Detailed inspection 
 
3.8.1 Where strategic inspection duties reveals a reasonable possibility that a significant 

contaminant linkage exists (as defined in Section 3.8 and 3.9 of the Statutory 
Guidance 2012), the council will inspect the land in order to obtain more detailed 
information to allow a decision on whether to determine the land as contaminated 
under Part 2a.  

 
3.8.2 Prior to any inspection being undertaken the council will first seek to gain 

permission from the land owner to allow access onto the land. Should the land 
owner refuse access or for any reason cannot be located after several attempts by 
the council to do so and the council is satisfied that there is a reasonable possibility 
that a significant contaminative linkage exists on the land then the council will 
consider using statutory powers of entry, under Section 108 of the Environment 
Act 1995.  

 
3.8.3 The use of Section 108 for powers of entry will not be used, however, where the 

council has been provided with the following: 
 

a) Appropriate and detailed information on the condition of the land from the 
Environment Agency or the owner of the land, which allows the council to 
decide whether the land is contaminated land as defined under Part 2a 
legislation; or 

 
b) The owner of the land or polluter offers to provide the relevant information 

within a reasonable and specified period of time.  
 
3.8.4 All Part 2a intrusive site investigations for contaminated land undertaken by the 

council, or other agency, (including the Environment Agency in the case of Special 
Sites) will be in accordance with the best practice documents considered relevant 
and appropriate for that date.  

 
3.8.5 If at any stage of a Part 2a investigation the council considers that due to additional 

information obtained there no longer exists a reasonable possibility of a significant 
contamination linkage on the land, the council will decide not to continue with any 
further investigations.  

 
3.8.6 If, as part of a detailed inspection of the land, the council considers the land to fall 

within the definition of a Special Site, as defined in the Contaminated Land 
(England) Regulations 2006, it will consult the Environment Agency and arrange 
for a site investigation by the Environment Agency to be undertaken. Where such 
an investigation is undertaken it will be the council’s responsibility to authorise a 
person, nominated by the agency, to exercise the powers of entry conferred by 
Section 108 of the Environment Act 1995.  
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3.8.7 In the case of the Environment Agency investigating on behalf of the council in 
cases of Special Sites it will remain the responsibility of the council to undertake 
its statutory duties as conferred upon it under sections 78b and 78c of the 
Environment Protection Act 1990, relating to the identification of contaminated land 
and the identification and designation of Special Sites.  
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4.      Strategic Identification of Contaminated Land  
 
4.1    Introduction 

 
4.1.1 In undertaking its duties to inspect the city, the council will take into consideration 

the particular characteristics of the area, including: 
 

 The extent to which any specified receptors are likely to be present and the 
extent to which such receptors are likely to be exposed to any contaminant; 

 

 The history, scale and nature of industrial or other potentially contaminative 
uses.  

 
4.1.2 The following three things must all be present in order for contaminated land to 

meet the legal definition: 
 

 Receptors - the location of all existing human, ecological, controlled water, and 
property receptors within the city 

 Pathways - the nature in which the contaminant may travel in the local 
environment, including geology, hydrogeology, hydrology and anthropogenic 
heterogeneities; and 

 Contaminants - chemicals present in soil in such concentrations as harm may 
be caused under normal use of that land 

 
4.1.3 Each of these may exist independently, but only create a risk when they combine 

together to form a contaminant linkage (as shown in Figure 4, below), such that a 
particular contaminant affects a particular receptor through a particular pathway.  

 
4.1.4 Consideration will also be given to the existence of sites which if found to be 

contaminated land would be designated Special Sites  
 
4.2    Receptors 
 
4.2.1 Land can only be considered contaminated if it impacts significantly on specified 

receptors.  
 

 
 

     Figure 4: Contaminant Linkage 
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4.3    Population 
 
4.3.1 The 2011 population census population of the city as 205,100. The potential for 

persons either living on, adjacent to, or frequenting, a potentially contaminated site 
will be considered as highest priority during the process of prioritising sites for 
further investigation. Due to susceptibility to damage during childhood, the critical 
human receptor is a six year old female child. This receptor is assumed to be 
present (or likely to be present) on residential land, and for commercial premises, 
a working day exposure for an adult is used in the assessment. 

  
4.4    Water, aquifers  
 
4.4.1 Very little of Portsmouth contains aquifers with active extractions, although there 

are areas of secondary aquifers with high permeability. There may be areas with 
hydraulic continuity with the aquifer extending under the sea, and areas with tidal 
influenced waters. 

 
4.5    Public Water supplies 
 
4.5.1 Portsmouth Water as statutory undertaker regularly samples the quality of the 

supply. Portsmouth water, after assessing land decides upon the appropriate type 
of supply pipe to ensure pollutants do not enter the supply.  

 
4.6    Water, other specified receptors 
 
4.6.1 Water receptors such as rivers, streams, tributaries, reservoirs, lakes have been 

identified as part of the inspection strategy.  
 
4.7    Ecological receptors 
 
4.7.1 For all relevant types of property receptor refer to Table 1 of the Statutory 

Guidance (DEFRA, 2012a).  
 
4.7.2 Ecological receptors in Portsmouth have been identified as part of the inspection 

strategy with the main receptor being the RAMSAR status of the Solent itself. 
There are several specified sites including 2 Sites of Special Scientific Interest 
(SSSI), 2 Special Areas of Conservation and one Special Protected Area (spa) as 
shown in Table 1, below. Where appropriate risks are identified, they will be 
considered in conjunction with our partners in Natural England and the 
Environment Agency.  
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Table 1 
Ecological Sites 

 
Site name Designation 
Portsmouth Harbour  Special Protection Areas (SPA) 
Solent Maritime  Special Areas of Conservation 

(SAC) 
Chichester and Langstone 
Harbour  

RAMSAR 

Chichester and Langstone 
Harbour  

Special Protection Areas (SPA) 

Langstone Harbour  Sites of Special Scientific Interest 
(SSSI) 

Solent and IoW lagoons  Special Areas of Conservation 
(SAC) 

Portsmouth harbour  Sites of Special Scientific Interest 
(SSSI) 

Milton Common (pending) Local Nature Reserve  
 
 
4.8    Property - buildings 
 
4.8.1 For all relevant types of property receptor refer to Table 2 of the Statutory 

Guidance (DEFRA, 2012a). All buildings and underground services (within the 
footprint of the building) are potential receptors and have been considered in every 
case where contamination and buildings exist.  

 
4.9    Property - ancient monuments, listed buildings and battlefields 
 
4.9.1 Heritage England will be consulted if any site with national interest is affected.  
 
4.10    Property - home grown produce 

 
4.10.1 There are several allotment sites including Moneyfield and Longmeadow, North 

harbour, Salisbury Road, and Horsea. In common with most urban land, in 
Portsmouth these sites are on former landfill. In addition there are community 
gardens and private gardens, all of which may be on land with a previous industrial 
use. All have been investigated by the council and remediated with the exception 
of Horsea Lane and Salisbury Road that did not require improvement. 

 
4.11    Property - domesticated animals  
 
4.11.1 Livestock and pets are unlikely to be specifically identified as receptors but they 

would be taken into consideration. 
 
4.12    Contamination Pathways 
 
4.12.1 A contamination pathway is defined as a route or means by which a receptor can 

be exposed to, or affected by, a contaminant (Environment Agency, 2004). The 
main pathways are listed in Table 2.  
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4.12.2 Within the unsaturated soil and porous rock (vadose zone), contaminants may 
migrate down to the groundwater or to adjacent receptors, such as lagoons and 
farmland. More dense contaminants ('DNAPL') may enter the ground water, 
migrating along the base of the aquifer, dissolving slowly over many years and 
contaminating the groundwater. Liquid pollutants that are lighter than water 
('LNAPL') may sit atop the water body. Other pollutants form slurry with the water 
quickly polluting the water body. 

 
Table 2 

Contamination pathways 
 
Receptor 

 
Typical pathway Contaminant 

Human Dermal contact with 
soil and household 
dust 

Heavy metals 

Ingestion of soil and 
household dust 

Heavy metals, 
asbestos, organic 
pollutants 

Ingestion of 
vegetables and soil 
attached to vegetables 

Heavy metals 

Inhalation of indoor 
vapours and 
household dust 

Solvents, organic 
pollutants 

Inhalation of outdoor 
vapours and fugitive 
dust 

Solvents 

Surface Vegetable uptake Heavy metals 
Sub-surface Migration of liquids 

and vapours through 
the vadose zone via 
fractures/fissures in 
geology 

Dense non-aqueous 
phase liquids 

Migration of liquids 
and vapours through 
the saturated zone 
(groundwater) 

Low-density non-
aqueous phase liquids 

 
4.12.3 Pathways will also be considered on a site specific basis. For example 

contaminants present in a built up area may become transported through 
preferential flow paths, such as existing drainage systems, from surface runoff, or 
from direct contact with buildings. Contaminants, in particular some organic 
pollutants, easily pass through standard polyethylene ('pe') water pipes resulting 
in tainted drinking water. Consequently, land that contains hydrocarbons of that 
are in size ranges (measured as equivalent carbon chain length 'EC5 to 10') or 
named polyaromatic hydrocarbons that impact upon these plastic polymer are 
required to use polyvinyl chloride ('pvc') due to its resistance to chemical 
penetration. Additionally, pollutants may travel along the outside surface of these 
pipe networks in the gravel surrounds. 
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4.13      Potential sources of contamination 
 
4.13.1       Industrial history 

 
4.13.1.1 A comprehensive list of potentially contaminative uses is listed in Appendix G. 

These sites have been identified from digitised historical maps dating back to 
the middle of the nineteenth century, the council’s own archives, and also Trade 
Directories.  

 
4.13.2       Current industry 

 
4.13.2.1 The present industrial areas of the city are potential sources of contamination 

and these will be inspected in accordance with the Statutory Guidance to 
establish whether there is a potential for contamination to exist and if so, 
whether it is controlled by another agency or covered under Environmental 
Permitting regulations 2010.  

 
4.13.3       Derelict Land  
 
4.13.3.1 Often owned by the utilities, railways or local authorities, waste and derelict 

land can be left seemingly abandoned because it has no particular use or is 
difficult to access. These areas can accumulate unwanted materials and 
because of not being under active use may be used by others to dispose of 
wastes and effluents illegally.  

 
 
4.13.4      Previously Developed Contaminated Land 
 
4.13.4.1 Many sites with potentially contaminated land have been developed over the 

years. In some cases the methods and extent of remediation may be unknown, 
in others it may be known but the remediation suspected of being inadequate.  

 
4.13.4.2 Any site with the potential to cause pollution will be identified at the preliminary 

assessment stage.  
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5    Identification of Potentially Contaminated Land 
 

5.1      Introduction 
 
5.1.1 Before land can be determined as contaminated by definition a, significant 

contaminant linkage, must be identified. Unless all three elements of a contaminant 
linkage are identified then land is not contaminated (source, pathway, and 
receptor). It is important to fully understand this concept as it will form the basis for 
the prioritisation process and future site investigations.  

 
5.1.2 If, for example, an area of land is known to be badly affected with potentially 

dangerous contaminants, it will not be considered of the highest priority if studies 
confirm there are no specified receptors within the area of influence. If there are 
receptors evident, the risk assessment process assesses the likelihood of them 
coming together at any time. If the chances of this are judged as, significant, and 
the consequences would likely result in, significant harm, or significant pollution of 
controlled waters, then a significant contaminant linkage will be said to exist and 
the land will be determined as contaminated land by definition.  

 
5.1.3 Given the lack of scientific information about many contaminants and the site 

specific nature of risk, it will be the requirement of the council to assess the risk 
posed on individual sites and decide whether, in their opinion the risk represents 
‘significant possibility of significant harm’ SPOSH (DEFRA, 2008) 

 
5.1.4 In summary, for contaminated land to exist the following are pre-requisites: 

 

 One or more contaminant substances; 

 One or more specified receptors; 

 At least one plausible pathway between contaminant and receptor, establishing 
a contaminant linkage; 

 A good chance that the contaminant linkage will result in significant harm to 
one or more specified receptors, or, pollution of controlled waters.  

 
5.1.5 No assessment should be undertaken unless both contaminants and receptors are 

suspected or confirmed. Where there is doubt the situation will be kept under 
review.  

 
5.2       Identification of Potentially Contaminated Land 
 
5.2.1 The 1990 Act requires that all land within Portsmouth be considered, but also that 

the identification of contaminated land be carried out in an ordered, rational and 
efficient manner, based firmly on the principles of risk assessment. This should 
commence with the consideration of land within the whole of Portsmouth utilising 
sources of information from council archives, the Environment Agency and other 
external organisations on the locations of potential sources of contamination.  

 
5.2.2 Collation of geographical information has been incorporated into the contaminated 

land Geographical Information System. Prior to starting the risk assessment 
process the Geographical Information System will be used to store details of all 
potentially contaminative areas, receptor sites and environmental variables, such 
geology, hydrology and hydrogeology, which may act as contaminant pathway 
mechanisms. This information formed the basis of the site prioritisation tool, an in-
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house Geographical Information System, which was developed for the 
prioritisation of land. Having prioritised sites for inspection, the database is now 
stored on a proprietary Geographical Information System 'Geoenviron' and the 
records relating to the desk study risk assessment process will be stored on this 
database. The information required from consultants is summarised in Appendix F 

 
5.2.3 Data capture is an ongoing process, but most areas of potentially contaminated 

land have been added to the database with only additional records being found 
and added and those created through site investigation data. This level of detail 
allows better information about true site condition. Any land brought to the council's 
attention will be considered at that time. If any land with indications of being 
statutory contaminated land is brought to the council's attention, either on our list 
or newly identified, it would by virtue of being identified bypass the above 
prioritisation and be the highest priority for the council to consider for the purposes 
of this strategy. It is not considered necessary to recreate the above prioritised list 
for strategic inspection of newly identified sites.  

 
5.3      Investigation of Land 
 
5.3.1 A document, loosely based on a Land Condition Record will be created to record 

the following information regarding each site investigated: 
 

 Site description, 

 Risk assessment, 

 Current and historic land-use, 

 Interested parties, 

 Analyses of results from site investigations, 

 Receptor and pathway details, 

 Determinations, 

 Consultations, 

 Notices, 

 Appeals, and 

 Remediation details.  
 
 
5.4      Prioritisation process 
 
5.4.1 Potentially contaminated land shall, prior to detailed investigation, be listed and 

categorised according to a preliminary assessment of risk. This is to ensure all 
further investigative work relates directly to seriousness of the potential risk and 
the most pressing problems are identified and quantified first.  

 
5.4.2 The prioritisation process will contribute to the overall aim of the strategy in 

meeting the legal requirements set out in Part 2a of the Environmental Protection 
Act 1990 and in the inspection duties of local authorities listed in Section 2 of the 
Statutory Guidance (2012).  

 
5.4.3 After consideration of several different prioritisation tools, the council created its 

own system using Geographical Information System based on the method in 
Contaminated Land Research 6: prioritisation & categorisation procedure for sites 
which may be contaminated (DOE, 1995). 

 

http://www.silc.org.uk/wp-content/uploads/2012/06/LCR-Document.doc
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5.5      The Prioritisation of Sites 
 
5.5.1 With its long history of use and redevelopment of land, the council has been 

proactive in the management of contaminated land. Portsmouth was proactive 
before many councils and used national government funding available in the 1990s 
to assess corporate own land holdings that were on the prioritised list.  

 
5.5.2 Land that is brought to the council's attention because of concerns automatically 

becomes the highest priority site regardless of the ranking, and will be considered 
at that time.  

 
5.6       Method of Prioritisation  
 
5.6.1 The prioritisation conducted in the 1990s is described in the council’s 2001 

strategy, but this in-house approach has been replaced by a proprietary model 
'Geoenviron'. Geoenviron is used to store the records across the city and derive 
an on-going iterative assessment of priority. It is summarised in Appendix K  

 
5.7      Summary 
 
5.7.1 The strategy for identification is based on historical mapping of the city to identify 

areas of land where: 
 

 Previous uses indicate contamination may exist; 

 There is no existing pollution control regime in place; 

 There are known receptors within the area of influence. 
 
5.7.2 It must be understood that the prioritisation of land at the preliminary assessment 

stage is made on a limited amount of basic data and information, such as old 
surveys, maps, geological information. As more knowledge of the site is obtained, 
these assessments will be revised and their priority category may change. The 
assessment of a site as priority category ‘a’ does not necessarily infer the 
existence of a significant risk to one of the specified receptors, but it does identify 
the need for consideration of the site by the Contaminated Land Team.  

 

https://www.portsmouth.gov.uk/ext/documents-external/cou-policies-contaminated-land-strategy.pdf
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6      Risk assessment 
 
6.1      The process of risk assessment 
 
6.1.1 The determination of land as contaminated land is based strongly on the process 

of risk assessment, defined as the combination of: 
 

 The scale or seriousness of the harm, or pollution of water; and 

 The likelihood that harm, or pollution of water, will occur.  
 
6.1.2 The classifications used are derived from ‘contaminated land risk assessment. A 

guide to good practice’ (CIRIA, 2001), and developed initially by the Department 
of the Environment in their ‘Guide to Risk Assessment and Risk Management for 
Environmental Protection’ (DOE, 1995). The resulting matrix and descriptions for 
each level of risk are given in Tables 3 and 4, below.  

 
Table 3 

Comparison of consequence against probability 
 

  Scale or seriousness of harm 
  Severe Medium Mild Minor 

L
ik

e
li

h
o

o
d

 

High likelihood Very high 
risk 

High risk Moderate risk Moderate/ 
low risk 

Likely High risk Moderate risk Moderate/ 
low risk 

Low risk 

Low likelihood Moderate 
risk 

Moderate/ 
low risk 

Low risk Very low risk 

Unlikely Moderate/ 
low risk 

Low risk Very low risk Very low risk 

           (adapted from CIRIA, 2001) 
 
6.1.3 While undertaking the risk assessment under Part 2a, consideration is to be given 

only to the 'current use' of the land. See Section 3.5 of the Statutory Guidance 
(2012) for a full explanation of the definition of 'current use' 

 
6.1.4 Risk assessment should follow a staged process starting with a desk study 

accompanied with a site walkover to decide if testing is required. Only if there is 
evidence that potentially unacceptable risks may exist will be necessary to 
undertake testing of the soil and conduct a 'Generic Quantitative Risk Assessment' 
to assess whether the risk maybe unacceptable. Where more detailed information 
is required before any decision can be made as to the extent of contamination 
affecting receptors present on site, a 'Detailed Quantitative Risk Assessment' may 
be required, to help the council decide on whether an unacceptable risk exists.  
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Table 4 

Description of the classified risks and likely action required 

Very high risk 

There is a high probability that severe harm could arise to a 
designated receptor from an identified hazard, or, there is 
evidence that severe harm to a designated receptor is currently 
happening.  
This risk is likely to result in a substantial liability.  
Urgent investigation and remediation is likely to be required.  

High risk 

Harm is likely to arise to a designated receptor from an identified 
hazard.  
Realisation of the risk is likely to present substantial liability.  
Urgent investigation is required and remedial works may be 
necessary in the short term and are likely over the longer term.  

Moderate risk 

It is possible that without appropriate remedial action, harm could 
arise to a designated receptor but it is relatively unlikely that any 
such harm would be severe & if any harm were to occur it is more 
likely that such harm would be relatively mild.  

Low risk 
It is possible that harm could arise to a designated receptor from 
an identified hazard but it is likely that this harm, if realised, would 
at worst normally be mild.  

Negligible risk 
There is a low possibility that harm could arise to a receptor.  
In the event of such harm being realised it is not likely to be severe.  

 
6.1.5 At the heart of all risk assessments is the conceptual model. This should be 

produced in both a matrix and diagrammatical format and show the relevant 
contaminants, contaminant pathways and receptors, forming individual 
contaminant pathways, which impact the site. The conceptual model is used for 
each stage of the risk assessment process, from the preliminary investigation right 
through to verification. This ensures that all unacceptable risks relating to the site 
are appropriately identified and allowing the targeted action of remediation to take 
place.  

 
6.1.6 The process of risk assessment should be followed until either: 

 

 Insufficient evidence exists to show that land is contaminated and to justify 
further investigation, or,  

 The process is completed allowing decisions to be made as to whether to 
determine the land as contaminated land.  

 
6.1.7 If, at any time of the risk assessment process, it is found that the assumptions 

which led to the prioritisation of the land are found to be incorrect, the risk 
assessment process should stop and any related site investigation cease 
immediately. All further efforts by the council should then be redirected onto other 
land in-line with the approach to prioritisation.  
 

6.1.8 Investigations will be conducted as quickly as possible while ensuring at the same 
time that a robust risk assessment of the identified risks is undertaken. All 
investigations affecting members of the public will be performed in a manner so as 
to ensure minimal disruption.  
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6.1.9 In conducting the risk assessments as part of the Part 2a process the council will: 
 

 Base its assessment on risks reasonably likely to exist; 

 Ensure that all inspections are expedited so as to ensure minimal disruption to 
members of the public; 

 Ensure time and resources are made available to provide a robust basis for 
regulatory decisions to be made; 

 Ensure risk assessments follow best practice, as outlined in Contaminated 
Land Research 11 ('CLR11') model procedures for the management of land 
contamination (Environment Agency, 2004), and with reference to the Statutory 
Guidance 2012; 

 Stop the risk assessment process where risks originally identified are shown 
no longer to pose an unacceptable risk to receptors.  

 
6.2    Desk Study and Site Reconnaissance  
 
6.1.1 The regime is intended to resolve/prevent consequential exposures that are likely 

to be occurring rather than assess all previously used land. In many cases land 
may be polluted but without any exposure happening because it is covered with 
hardstanding. Such land can wait until it is redeveloped.  

 
6.1.2 During the desk study actual evidence of a problem existing is sought. Pollution, 

even gross pollution is often imperceptible unless it is tested for. However, the level 
of evidence required to justify intrusion and costs to tax payers depends on the 
risks of missing the pollution. Generally whilst the pollution is not visible, it will be 
accompanied by other indications that the site may not have been remediated 
sufficiently at the time. Such evidence is shown in Table 5, below.  

 
Table 5 

Evidence required to trigger intrusive investigation 
 
1) Physical remains tank plinths (depots, gasworks) 

 e.g. Infrastructure/pipework remaining 

 Interceptor vapour pipes (e.g. depot/petrol station) 

 Waste remaining (e.g. spent oxide/ blue billy at gasworks sites) 
 
2) Pollution seen   

 leachate in water course (e.g. landfill) 

 Odour from oil or chemical residues (gasworks) 

 Staining of soil 

 Unexplained areas of dead ground (acidity/caustic) 
 
3) Pollution proven e.g. samples tested as part of planning application  
 
4) A plausible and likely pollutant linkage is brought to the council's attention.  

 
 
6.2    Normal Presence of Contaminants 
 
6.2.1 The Part 2a regime was designed to deal with contaminants which pose an 

unacceptable level of risk, rather than dealing with chemicals in soil which can be 
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shown to be commonplace and widespread throughout the land, and for which for 
the most part is unlikely to pose an unacceptable risk to receptors.  

 
6.2.2 In circumstances where contaminants in soil are at levels that are considered 

‘normal’ or ‘background’, (that is to include both a natural and diffuse 
anthropogenic contribution), they 'should not be considered to cause land to qualify 
as contaminated land' (DEFRA, 2012a).  

 
6.2.3 For the purposes of Part 2a, ‘normal’ levels of contaminants must be less than 

likely to cause harm, and are caused by geology or low level diffuse pollution 
sources (e.g. historic use of leaded petrol). The British Geological Survey has data 
showing typical background concentrations for topsoil contaminants (DEFRA, 
2012b).  

 
6.2.4 The British Geological Society has produced maps2 of Arsenic (As), 

Benzo(a)pyrene (BaP), Cadmium (Cd), Chromium (Cr), Copper (Cu), Lead (Pb), 
Mercury (Hg), Nickel (Ni).  

 
6.2.5 Should comparison between local and national levels of the prescribed 

contaminant show no significant difference the council will consider such levels as 
‘normal’ for the locality. If concentrations, considered as ‘normal’, pose an 
unacceptable risk, investigations will proceed to decide whether the land is 
contaminated land.  

 
6.3    Use of Generic Assessment Criteria 
 
6.3.1 Soil Guidance Values and other Generic Assessment Criteria (GAC) are 

calculated to show the concentration which a single contaminant poses a negligible 
risk. The principal use of the GAC is to indicate when land is very unlikely to pose 
a significant possibility of significant harm to human health and so not require any 
further assessment. A more recent set of GACs are Category 4 Screening Values 
(C4SLs) that have been calculated using more likely exposure scenarios all based 
on  SC050021/SR2. Portsmouth City Council and Public Health England endorse 
the use of Defra's Category 4 Screening Values (C4SLs) for chemicals so far 
assessed (arsenic, benzene, cadmium, chromium V1, lead and B(a)P. 

 
6.3.2 These values are used as a tier one screening tool, the GAC helps the assessor 

in their decision to exclude a whole site, or parts of a site, from further inspection, 
or to inform where further investigation is required.  

 
 
6.4    Risk Summaries 
 
6.4.1 Where land has been investigated and unacceptable risks require the land be 

determined as contaminated land, the council is required to produce a risk 
summary for the site in question before proceeding to determine the site. The risk 
summary explains in simple terms the reasons for the decision. 

 
6.4.2 The Statutory Guidance lists the following requirements for all risk assessments: 
 
                                                           
2 Publically available from: http://www.bgs.ac.uk/gbase/NBCDefraProject.html#mv & 

http://mapapps2.bgs.ac.uk/bccs/home.html 

http://www.bgs.ac.uk/gbase/NBCDefraProject.html#mv
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 A summary of the authority's understanding of the risks, including a description 
of: the contaminants involved; the identified contaminant linkage(s), or a 
summary of such linkages; the potential impact(s); the estimated possibility that 
the impact(s) may occur; and the timescale over which the risk may become 
manifest.  

 

 A description of the authority's understanding of the uncertainties behind the 
assessment.  

 

 A description of the risks in context, for example by setting the risk in local or 
national context, or describing the risk from land contamination relative to other 
risks that receptors might be expected to be exposed to in any case. This need 
not involve a detailed comparison of relative risks, but the authority should aim 
to explain the risks in a way which is understandable and relevant to the 
layperson.  

 

 A description of the authority's initial views on possible remediation. This need 
not be a detailed appraisal, but it should include a description of broadly what 
remediation might entail; how long it might take; likely effects of remediation 
works on local people and businesses; how much difference it might be 
expected to make to risks posed by the land; and the authority's initial 
assessment of whether remediation would be likely to produce a net benefit, 
having regard to broad objectives of the regime set out in Section 2.1 of this 
document. In the case of land which (if it were determined as contaminated 
land) would be likely to be a Special Site, the authority should seek the views 
of the Environment Agency and take any views into account in producing the 
description.  

 
6.4.3 Local authorities are not required to produce a risk summary for any land which is 

not to be determined as contaminated land.  
 
6.5    Uncertainty 
 
6.5.1 All risk assessments of potentially contaminated land involve uncertainty, including 

the scientific uncertainty over the impacts of contaminants.  
 
6.5.2 The council will: 

 Minimise uncertainty as far as it considers relevant, reasonable and practical; 

 Recognise remaining uncertainty, which is likely to exist in most cases; 

 Be aware of the many assumptions and estimates that underlie the risk 
assessment; and 

 Be aware of the effects that assumptions and estimates will have on the 
conclusions. 
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7    The Definition of Contaminated Land 
 
7.1    Definition of Contaminated Land 
 
7.1.1 Statutory contaminated land is defined in Section 78a (2) of Part 2a of the 

Environmental Protection Act 1990. With the issue of the Statutory Guidance 
(2012) the definition has been modified to include the significant pollution of 
controlled waters: 

 
7.1.2 Any land which appears to the local authority in whose area it is situated to be in 

such a condition, by reason of substances in, on or under the land, that: 
 

a) Significant harm is being caused or there is a significant possibility of such 
harm being caused: or 

b) Significant pollution of controlled waters is being caused, or there is a 
significant possibility of such pollution being caused.  

(DEFRA, 2012a) 
 
7.1.3 For information on health effects which should always be considered to cause 

significant harm to human health reference should be made to Section 4.1 of the 
Statutory Guidance.  

 
7.2    Significant Harm to Human Health 
 
7.2.1 The following circumstances describe situations where the council would 

determine land on the basis of significant harm: 
 

 Where the authority has undertaken a robust scientific risk assessment and 
inspection and on the balance of probabilities that significant harm has been 
caused by a significant contaminant; 

 Where significant harm may result in death, life threatening disease (e.g. 
cancer), other diseases likely to have a serious impact on human health, 
serious injury resulting from chemical/biochemical properties of a contaminant, 
birth defects and impairment of reproductive functions. 

 
7.2.2 Before deciding whether any form of harm to human health is significant harm the 

council must first decide on the seriousness of the harm in question, including the 
impact on health, quality of life and the scale of the harm.  

 
7.3    Significant possibility of significant harm (SPOSH) 
 
7.3.1 Should the council conclude that significant harm does not apply further 

consideration is required to establish if a significant possibility of significant harm 
exists. This may be the case where evidence suggests that harm is a precursor, 
symptomatic or indicative of a more serious form of harm, or that repeated 
episodes of minor harm may lead to more serious harm in the future.  

 
7.3.2 The term ‘possibility of significant harm’ means the risk posed by one or more 

relevant contaminant linkages(s) relating to the land. It comprises: 
 

 The estimated likelihood that significant harm might occur, taking account of 
the current use of the land in question; 
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 The estimated impact if the significant harm did occur i.e. the nature of the 
harm, the seriousness of the harm to any person who might suffer it, and 
(where relevant) the extent of the harm in terms of how many people might 
suffer it.  
(DEFRA, 2012a) 

 
7.3.3 In estimating the likelihood that a specific form of harm is significant, the council 

will consider: 
 

 The estimated probability that significant harm might occur if the land continues 
in its current form, or, if there were a change in use of the land in the future 
(having regard to 'current use' of land - see Section 9.1.4); 

 The strength of evidence underlying the risk estimate; 

 The key assumptions on which the estimate of likelihood is based; 

 The level of uncertainty underlying the estimate; 

 The possible risk that may exist if circumstances were to change in the future 
with regard to the land, i.e. the introduction of a more sensitive receptor.  

 
7.3.4 Upon completion of the estimation of the level of significant harm the council will 

then produce a risk summary (see Section 9.4) 
 
7.4    Deciding whether a possibility of significant harm is significant – human   

health 
 
7.4.1 The decision on whether the possibility of significant harm being caused is 

substantial is a decision to be taken by the authority and relates to whether the 
possibility of significant harm is sufficiently high that regulatory action is required 
to reduce it.  

 
7.4.2 To aid the council in its decision on whether there is a significant possibility of 

significant harm to human health reference will be made to the following four 
categorisations: 

 

 Category 1: human health – significant possibility of significant harm exists 

 Category 2: human health – land capable of being determined as contaminated 
land 

 Category 3: human health – land not capable of being determined as 
contaminated land 

 Category 4: human health - significant possibility of significant harm does not 
exist 

 
7.4.3 Land is assessed using a four-stage test, as in Table 6.  
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Table 6 
4 Stage Test 

 
Category Risk Description Action  
1 
High 
Risk- 
 

Statutory contaminated 
land 

Possibility of harm 
from pollution 

Action required 
in short term 

Red 

2 
Potentially 
contaminated land 

Pollution is present 
at concentrations 
which may cause 
harm 

Require risk 
assessment to 
ensure land is 
not Category 1 

Amber/Red 

3 Not contaminated land 

Pollution is known 
to be present but 
not concentrations 
that cause harm 

Part 2a 
assessment is 
unlikely. 
Planning and 
other regimes. 

Amber/Green 
 
 

4 
Low Risk 
 

Not contaminated land 
No known pollution 
problem 

No Part 2a 
assessment 
required 

Green 

           NB:  
7.4.4 Ultimately, if land is proven to meet the relevant criteria of the legislation, it may be 

designated as 'contaminated land'. Category 1 land is likely to be contaminated - 
visible harm may or may not be occurring, but the risks of subclinical impacts and 
statistical changes in health expectations cannot be discounted and so action will 
be taken to reduce exposure. Category 2 land requires assessment to see if action 
is necessary on a precautionary basis. Other lands, with pollution present above 
the Health Criteria Values but without sufficient reason to consider it to be 
contaminated or to justify further action are Category 3 land. Such land can be risk 
assessed by generic desk study and a record kept to help inform the planning 
regime - the criteria for demonstrating ‘fit for purpose’ within the planning regime 
is more protective than the criteria at which intervention by the council (possibly 
against land owners wishes) is required. The lowest class is Category 4; this land 
is not considered to be contaminated as the council has no evidence of pollution 
being present.  

 
7.5    Category 1: human health 

 
7.5.1 A significant possibility of significant harm exists in a case where it considers there 

is an unacceptably high probability, supported by robust risk based evidence (or 
'robust evidence')  that significant harm would occur if no action is taken to stop it. 
Examples of category 1 cases may include; 

 

 Similar land or situations are known, or are strongly suspected on the basis of 
robust evidence, to have caused harm before in the united kingdom or 
elsewhere; or 

 

 Similar degrees of exposure (via any medium) to the contaminant in question 
are known, or strongly suspected on the basis of robust evidence, to have 
caused such harm before in the united kingdom or elsewhere; 

 

 Significant harm may already have been caused by contaminants in, on or 
under the land, and that there is an unacceptable risk that it might continue or 
occur again if no action is taken. There may not be sufficient evidence to be 
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sure of meeting the balance of probability test for demonstrating significant 
harm or that the time needed to demonstrate such a level of probability would 
cause unreasonable delay, cost or disruption and stress to affected people. 2 

           Result: a determination of contaminated land is likely to be made.  
 
7.6    Category 2: human health 

 
7.6.1 These are cases where land is capable of being determined as contaminated land 

on grounds of significant possibility of significant harm. This should take into 
account the broad objectives of the regime and that the decision is a positive legal 
test, meaning the starting assumption should be that land does not pose a 
significant possibility of significant harm unless there is a reason to consider 
otherwise. Examples of category 2 cases may include: 
 

 There is a strong case for considering that the risks from the land are of 
sufficient concern that the land poses a significant possibility of significant 
harm. There may be little or no direct evidence of similar land, situations or 
levels of exposure have caused harm before, but on the basis of evidence, 
including expert opinion, there is a strong case for taking action under Part 2a 
on a precautionary basis.  
Result: a determination of contaminated land is possible.  

 
7.7    Category 3: human health  

 
7.7.1 These are cases where land would not be capable of being determined on the 

grounds of significant possibility of significant harm. This should take into account 
the broad objectives of the regime and that the decision is a positive legal test. 
Examples of category 3 cases may include: 

 

 On the basis of evidence there is not a strong case for taking action under Part 
2a, the legal test for significant possibility of significant harm is not met. Risks 
on site may not be low but regulatory intervention under Part 2a is not 
warranted.  
Result: a determination of contaminated land is unlikely to be made.  

 
7.7.2 For categories 2 and 3, local authorities are required to take into account the 

following; 
 

 The estimated likelihood of such harm; 

 The estimated impact if it did occur;  

 The timescale over which it might occur; 

 The levels of certainty attached to these estimates.  
 
7.7.3 If a decision cannot be made local authorities are required to consider the following 

direct and indirect health benefits of regulatory intervention: 
 

 Reducing or removing the risk posed by contamination; 

 Risks from contaminants being mobilised during remediation; 

 Stress related health effects experienced by affected people, i.e. Local 
residents; 

 Whether health benefits outweigh health impacts; 

 An estimate of what remediation may involve; 
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 How long remediation would take; 

 The benefits of remediation;  

 Whether the benefits outweigh the financial and economic costs; 

 Any impacts on local society or environment from taking action.  
 
7.7.4 In deciding the above, local authorities should make a broad consideration of the 

above factors, and are not required to quantify the impacts or carry out detailed 
cost benefit or sustainability analysis. If a decision cannot be made, the legal test 
has not been met and the site should be placed in category 3. 

 
7.8    Category 4: human health  

 
7.8.1 These are cases where there are no risks or that the level of risk is low. Examples 

of category 4 cases may include 
 

a) Land where no relevant contaminant linkage has been established  
 
b) Land where there are only normal levels of contaminants in soil; 

 
c) Land that has been excluded from the need for further inspection and 

assessment because contaminant levels do not exceed relevant Generic 
Assessment Criteria or relevant technical tools or advice;  

 
d) Land where estimated levels of exposure to contaminants in soil are likely to 

form only a small proportion of what a receptor might be exposed to through 
other sources of environmental exposure e.g. In relation to average estimated 
national levels of exposure to substances commonly found in the environment 
throughout the course of a normal life;  

 
e) Following Detailed Quantitative Risk Assessment the level of risk posed is 

sufficiently low.  
 
Result: a determination of contaminated land is unlikely to be made.  

 
7.8.2 However, Statutory Guidance states that sites falling into b) and d) above may be 

placed into categories other than category 4, in such instances this should be 
supported by robust evidence.  

 
7.9   Significant harm and significant possibility of significant harm – non-human 

receptors 
 
7.9.1 For the purposes of Part 2a the council is required only to consider those non-

human receptors and types of harm outlined in tables 1 and 2 of the Statutory 
Guidance (2012), reproduced in Appendix B.  

 
7.9.2 Significant harm of ecological receptors is predominantly based upon irreversible 

or substantial adverse changes or endangering the long term population of a 
species.  

 
7.9.3 The significant possibility of significant harm to ecological receptors should be 

considered if significant harm is more likely than not and if there is a reasonable 
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possibility that if significant harm occurred it would be practically impossible to 
restore it.  

 
7.9.4 Where the non-human receptor being considered is ecological the council will 

always ensure to consult with Natural England and have regard for its comments 
before making any determination.  

 
7.10    Significant pollution of controlled waters and significant possibility of such 

pollution 
 
7.10.1 Where the council considers that a determination is likely regarding controlled 

waters it must also consult the Environment Agency and have regard for its advice 
prior to any determination made.  

 
7.10.2 'Pollution of controlled water' as described in Section 78a(9) of Part 2a is defined 

as the entry into controlled waters of any 'poisonous, noxious or polluting matter 
or any solid waste matter' 

   (DEFRA, 2012a) 
 
7.10.3 In dealing with significant pollution the council will focus on pollution which may: 
 

 Be harmful to human health; 

 Be harmful to the quality of aquatic or terrestrial ecosystems directly; 

 Result in damage to material property; or 

 Impair or interfere with amenities and other legitimate uses of the environment.  
 
7.11    Significant pollution of controlled waters 
 
7.11.1 The following types of pollution should be considered by the council to constitute 

significant pollution of controlled waters: 
 

 Pollution equivalent to 'environmental damage' to surface or groundwater 
defined by the Environmental Damage (Prevention and Remediation) 
Regulations 2009. 

 

 Inputs resulting in deterioration of water quality abstracted or intended for 
human consumption such that additional treatment would be required to enable 
use.  

 

 A breach of statutory surface water environmental quality standard.  
 

 Input of a substance into groundwater resulting in a significant and sustained 
upward trend in concentration of contaminants (as defined in article 2(3) of the 
groundwater daughter directive (2006/118/ec).  

 
7.11.2 In determining the above, local authorities are required to consider that substances 

are continuing to enter controlled waters; or that they have already entered the 
waters and are likely to do so again and by doing so is likely to constitute significant 
pollution to controlled waters. There are therefore situations where controlled 
waters contain pollution, but these do not meet the definition of significant pollution 
of controlled waters: 
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 The fact that substances are merely entering water and none of the conditions 
for considering that significant pollution is being caused in Section 10.6.3 are 
being met; 

 

 The fact that land is causing a discharge that is not discernible at a location 
immediately downstream or down-gradient of the land; 

 

 Substances entering water in compliance with a discharge authorised by the 
Environmental Permitting regulations (England and Wales) 2007; 

 

 Where relevant substance(s) are already present in controlled waters; 
 

 Where entry into controlled waters of the substance(s) from the land has 
ceased, and 

 

 Where it is unlikely that further entry will take place.  
 

 
7.12    Significant possibility of significant pollution of controlled waters 
 
7.12.1 The term significant possibility of significant pollution of controlled waters means 

the estimated likelihood that significant pollution of controlled waters will occur.  
 
7.12.2 Before a decision can be reached on whether this has occurred, the council must 

first understand the possibility that significant pollution of controlled water may 
occur, as well as the levels of uncertainty, before deciding if that possibility is 
significant.  

 
7.12.3 Determining as contaminated land under the term significant possibility of 

significant pollution of controlled waters is regarded by the Part 2a regime as a 
positive legal test, meaning that in order to determine a site as statutory 
Contaminated Land the council needs to reasonably believe there is a significant 
possibility of such pollution, rather than to demonstrate there is not.  

 
7.12.4 In making the decision local authorities are required to consider; 
 

a) The estimated likelihood that the potential significant pollution of controlled 
waters would become manifest; the strength of evidence underlying the 
estimate; and the level of uncertainty underlying the estimate.  

 
b) The estimated impact if significant pollution occurred and whether this would 

cause a breach of European waters legislation.  
 

c) The estimated timescale over which this would occur.  
 

d) An estimate of whether remediation is feasible, what it would involve, the extent 
to which it provides a solution to the problem; how long it would take; what 
benefit it would bring; whether benefits would outweigh the costs and the 
impacts on local society. 2 
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7.12.5 The council must take into account the broad objectives of the regime when 
making the decision as discussed in Section 1.2. In deciding whether a significant 
possibility of significant pollution of controlled waters exists local authorities should 
refer to the following categories: 

 
7.12.6 Category 1 (water) 
 

Strong and compelling cases with robust science based evidence that indicates 
that pollution would cause a high impact if nothing is done to stop it.  

 
Result: a determination of contaminated land is likely to be made.  

 
7.12.7 Category 2 (water) 
 

Strength of evidence as for category 1 does not exist, but scientific and expert 
opinion is that the risks posed by the land to water are significant.  

 
Result: a determination of contaminated land is possible.  

 
7.12.8 Category 3 (water)  
 

It might be preferable that risks were not present, but the strength of evidence does 
not indicate that regulatory action under Part 2a is required.  

 
Result: a determination of contaminated land is unlikely to be made.  

 
7.12.9 Category 4 (water) 
 

The council concludes there is no risk or the risk is low. For example: where there 
is no contaminant linkage; the pollution is not significant; there are no discernible 
discharges downstream compared to upstream; contaminants have completely 
entered the water and no longer (and will not in future) come from the land; the 
discharge is permitted under the environmental permitting regulations; or pollution 
that is as a result of 'normal' concentrations.  

 
Result: a determination of contaminated land is unlikely to be made.  
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8    The Determination of Contaminated Land 
 
8.1    Deciding that land is not Contaminated Land 
 
8.1.1 Where the council has completed its inspection of the land and concluded the land 

in question is not contaminated land, it is required to produce a written statement 
to minimise unwarranted blight on the land. The statement is required to make 
clear why on the basis of its risk assessment it does not constitute contaminated 
land under the Part 2a regime. The default opinion is that land is not contaminated 
land unless there is evidence to suggest that it is.  

 
8.1.2 Where such a decision has been made the council will inform the owners of the 

land, and other interested parties, of its decision and provide them with a copy of 
the written statement. The timing of issuing the statement will be undertaken within 
a reasonable period of time as a means of reducing any unnecessary burdens to 
landowners, occupiers or users of the land affected.  

 
8.2    Determining land is Contaminated Land 
 
8.2.1 Before making any determination the council must first have identified at least one 

significant contaminant linkage and undertaken a robust, appropriate, scientific 
and technical assessment of all the relevant and available evidence.  

 
8.2.2 Where the council is considering determination after the appropriate assessment 

has been completed (as detailed in Section 11.2.1), should the land to be 
determined be likely classified as a ‘Special Site’ (as described in the 
Contaminated Land Regulations 2006), the council will first consult the 
Environment Agency and have full consideration for its decision.  

 
8.2.3 Where the council decides that there is an urgent requirement to determine a site 

as contaminated land it will do so in a timescale considered appropriate for the 
situation.  

 
8.3    Physical extent of land to be determined 
 
8.3.1 The council will decide the physical extent of the land to be determined and use its 

judgement where it is not clear where the boundaries of contamination lie.  
 
8.3.2 The physical extent of the land to be determined can be reviewed if, at a later date, 

information suggests this is necessary.  
 
8.3.3 Land can be sub divided by the council for the purposes of determination, and by 

doing so would be required to issue separate determinations for each piece of sub-
divided land. In deciding whether this is appropriate, the council will take into 
account: 

 

 The nature of contamination; 

 The degree of risk posed; 

 Whether this varies across the land; 

 The nature of remediation which might be required; 

 The ownership of land; 

 The likely identity of those who may bear responsibility for the remediation.  
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8.4    Informing interested parties 
 
8.4.1 Prior to making any determination the council will inform the owner, occupier, or 

any other person who may possibly be responsible for remediation, of its intention 
to determine the land as contaminated land, unless it has an overriding reason 
why not to do so.  

 
8.4.2 In each case the council will decide whether to give such persons time to make 

representations, for the purposes of either seeking clarification on the grounds of 
determination, or to allow time to for proposed solutions for dealing with the 
contamination issues on site without the need for formal determination.  

 
8.4.3 Where the council has identified the appropriate person(s) and has determined a 

site as contaminated land, it will ensure the following are notified, in accordance 
with Section 78b(3) of Part 2a: 

 

 The Environment Agency; 

 The owner of the land; 

 Any person who appears to be in occupation of the land; 

 Each person who appears to the council as an appropriate person.  
 
8.5    Postponing determination 
 
8.5.1 Where a person wishes to deal with the problem of remediation on a site planned 

for determination, the council may choose to postpone its decision to determine 
provided: 

 

 The remediation will happen to an appropriate standard; 

 The remediation will occur within an appropriate timescale.  
 
8.5.2 Should the council decide to adopt the approach of postponing determination 

where voluntary remediation has been agreed, no decision to voluntary remediate 
will affect the council’s ability to determine the land as contaminated land in the 
future, if required to do so.  
 

8.5.3 A decision to postpone determination of land as contaminated land may also occur 
where a significant contaminant linkage would only occur if the circumstances of 
the land were to change within the bounds of the current use of the land. Examples 
of where this may apply could be if the introduction of a more sensitive receptor to 
the site, or a temporarily inactive pathway became active once more.  

 
8.5.4 Where postponement has occurred, in all cases, the council will keep the status of 

the land under review, thereby ensuring that no identified significant contaminant 
pathways go unnoticed in the future.  

 
8.5.5 Alternatively, the council may decide not to postpone determination, but postpone 

remediation instead.  
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8.6    Written record of the determination of Contaminated Land 
 
8.6.1 The council will prepare a written record of determination of contaminated land 

which will be publicly available and understandable to non-specialists. The record 
will include: 

 

 Clear and accurate identification of the location, boundaries and area of the 
land in question; 

 Appropriate reference to ordnance survey grid references; 

 An explanation as to why the determination was made; 

 The risk summary; 

 A relevant conceptual model; 

 A summary of the relevant assessment of the evidence; 

 A summary of why the requirements of the Statutory Guidance have been 
satisfied.  

 
8.7    Reconsideration, revocation and variation of determinations 
 
8.7.1 Where further information obtained significantly alters the basis of the decision 

made by the council that land is contaminated, the council will reconsider its 
decision to determine. In such cases, the council will decide whether to retain, vary 
or revoke the determination.  

 
8.7.2 The council will reconsider its decision to determine land as contaminated where, 

in the view of the council, remediation action has been undertaken which stops the 
land being contaminated. In such cases, the council will issue a written statement 
(see Section 11.1).  

 
8.7.3 Where the council has varied, revoked a determination, or issued a statement in-

line with Section 11.7.2 above, it will record it's decision to do so alongside the 
original determination, so as to make clear to all interested parties (owner(s), 
occupier(s), any person who was previously identified by the council to be an 
appropriate person; and the Environment Agency). 
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9    Remediation of Contaminated Land 
 
9.1    Definition of remediation 
 
9.1.1 Remediation is defined as meaning: 
 

 The doing of anything for the purpose of assessing the condition of: 
 

a) The contaminated land in question; 
b) Any controlled waters affected by that land; or 
c) Any land adjoining or adjacent to that land; 

 

 The doing of any works, the carrying out of any operations, or the taking of any 
steps in relation to any such land or waters for the purpose: 

 
a) Of preventing or minimising, or remedying or mitigating the effects of, any 

significant harm, or any pollution of controlled waters, by reason of which the 
contaminated land is such land; or 

b) Of restoring the land or waters to their former state.  
 

 The making of subsequent inspections from time to time for the purpose of 
keeping under review the condition of the land or waters.  

 
c) (Section 78a(7) Environmental Protection Act 1990) 

 
9.1.2 The council will have regard to sections 78e(1), (4) and (5) of Part 2a of the 

Environmental Protection Act 1990. Where contaminated land has been 
determined and a remediation notice is required to be served, the council will serve 
a notice on all identified appropriate persons, consider what is reasonable having 
regard to costs involved and seriousness of the harm to receptors, or pollution of 
controlled waters.  

 
9.1.3 Once the land has been determined as contaminated land, the council has a 

requirement to consider what remediation should be undertaken to prevent or 
sever identified significant contaminant linkages. The council has the duty to serve 
a Remediation Notice. The council has the power if it so chooses, to enforce that 
notice and ensure the required remediation is performed.  

 
9.1.4 The broad aim of remediation should be to: 
 

 Remove or take measures to remedy the identified significant contaminant 
linkages, or permanently to disrupt them to ensure they are no longer significant 
and that risks are reduced below an unacceptable level; 

 To take reasonable measures to remedy harm or pollution that has been 
caused by significant contaminant linkage.  

 
9.1.5 Before a Remediation Notice is served an extensive consultation process will be 

completed and encouragement given to arrive at an informal solution (see 
voluntary remediation Section 12.2). The council will do all in its power to consult 
the appropriate person(s), owners, and occupiers about their views on the state of 
the land.  

 



 

38 

 

9.1.6 Where no informal solution can be achieved the council will serve a Remediation 
Notice on each appropriate person. It cannot be served less than three months 
after formal notification that the land is contaminated unless urgent action 
is deemed necessary (where there is imminent risk of serious harm).  

 
9.1.7 Where the aim of remediation is to remove or disrupt the contaminant linkage the 

remediation treatment will involve one of the following methods: 
 

 Reducing or treating the contaminant (e.g. Removing from site or soil washing); 

 Breaking, removing or treating the pathway (e.g. Introducing hard standing or 
fitting a gas membrane); 

 Protecting or removing the receptor (e.g. Restricting access to land). 
 
9.1.8 Where remediation actions are numerous it may not be possible to list all the 

required details on a single Remediation Notice. In such cases, the council will 
specify in the first notice the 1990 Environmental Protection Actions immediately 
required along with a statement stating that further Remediation Notices may be 
required which stipulate further phases of remediation action required.  

 
9.1.9 The council will review each phase of remediation action undertaken before 

serving any subsequent Remediation Notices for the purposes of determining if 
the completed phase has achieved the overall target for remediating the land in 
question.  

 
9.2    Voluntary remediation 
 
9.2.1 Before serving a Remediation Notice the council will have regard to Section 

78h(5)(a)-(d) of Part 2a of the Environmental Protection Act 1990.  
 
9.2.2 The council will not serve a Remediation Notice if it is satisfied that appropriate 

voluntary remediation actions are being taken which satisfactorily remove all 
significant contaminant linkages. The council will assume that appropriate 
measures by way of remediation are been undertaken if: 

 

 It is satisfied the steps planned for voluntary remediation will achieve a 
standard which is equal to or better than what would have been listed in a 
served Remediation Notice; 

 

 It is satisfied that the timescale for completion of all voluntary remediation 
actions is appropriate.  

 
9.2.3 The council will, where necessary, consult with other regulatory bodies (e.g. The 

Environment Agency) for the purpose of ensuring that any planned voluntary 
remediation will indeed achieve the expected standard of remediation and within 
the expected timeframe.  

 
9.2.4 The council will actively consider both the merits and likelihood of achieving 

remediation voluntarily before it serves a Remediation Notice.  
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9.3    Standard of remediation 
 
9.3.1 In all cases the council will ensure that the standard of remediation will be at a 

level which ensures the land will not pose a significant risk and so as to qualify as 
contaminated land.  

 
9.3.2 That is to say remediation should be to a minimum of Category 3, but this may be 

by risk management rather than only remedial techniques. It may include the 
removal of receptors, or formally restricting uses to those that are appropriate.  

 
9.4    Reasonableness of remediation 
 
9.4.1 Actions contained within a Remediation Notice are to be reasonable. In deciding 

what is reasonable the council will consider: 
 

 The practicability, effectiveness and durability of remediation; 
 

 The health and environmental impacts of the chosen remedial options; 
 

 The financial cost involved; and 
 

 The benefits of remediation weighed against the seriousness of harm or 
pollution to controlled waters.  

 
9.4.2 Where a Remediation Notice is deemed necessary the council will have regard to 

sections 6.23 to 6.36 of the Statutory Guidance. 
 
9.4.3 The council will regard a Remediation Notice as being reasonable where the 

benefits from remedial action taken outweigh the costs incurred from taken such 
action.  

 
9.4.4 Where more than one remedial option is deemed as being reasonable, the council 

will have regard for what is considered ‘best practicable technique’. This will 
involve deciding which technique achieves the required standard of remediation, 
within the required timescale, while at the same time not exceeding excessive cost 
to the liable person.  

 
9.5    Remediation by the council 
 
9.5.1 Before the council (or Environment Agency) can serve a Remediation Notice it will 

first determine whether it has the power to carry out any of the remediation actions 
itself. There are five specified circumstances where this may be the case: 

 

 Where urgent action is required to prevent serious harm or pollution to 
controlled waters (see Section 12.6); 

 

 Where there is no appropriate person or no appropriate person can be found; 
 

 Where one or more appropriate persons are excluded on grounds of hardship 
or after any other exclusion test (see Section 14); 
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 Where the council has made an agreement with the appropriate person(s) that 
it should carry out the remediation, but to the cost of the appropriate person; 

 

 In default of a Remediation Notice; 
 

 The council has decided not to recover costs, or to recover only a part of the 
costs.  

 
9.6    Urgent action 
 
9.6.1 Where it appears to the council that urgent action is required it will first determine 

if the pollution falls within the contaminated land regime (intended for historical 
pollution even if the exposures to historical pollution have only recently occurred), 
or the Environmental Damage Regulations (2009) (intended for newly caused 
pollution from businesses, or where there appears to be a likely possibility of 
causing pollution). 

 
9.6.2 In such circumstances the procedures identified in the Statutory Guidance will be 

followed which may involve the forced entry into the premises (see Appendix E). 
In urgent cases, if it is of the opinion that the risk would not be resolved by 
enforcement action, the council may undertake the remediation where it is the 
enforcing authority. In the case of a Special Site the council must determine the 
land as contaminated land in accordance with the statutory procedure, and then 
notify the Environment Agency who will then decide whether to take on the site as 
a Special Site and be responsible for overseeing the remediation.  

 
9.6.3 Under Section 78P(1) of Part 2a of the 1990 Environmental Protection Act, the 

council has the right to seek to recover costs of remediation works it has 
completed. This does not apply to site investigation works undertaken prior to 
determination of the land as contaminated land.  

 
9.7    Revision of Remediation Notices 
 
9.7.1 The council will consider revising a Remediation Notice where new information 

suggests that the reasonableness of remediation listed in the notice is called into 
question. For example, where, during remediation, it is shown that certain aspects 
of the remediation are no longer necessary.  

 
9.7.2 Where the council has issued a Remediation Notice and an alternative method of 

remediation has been proposed, the council will consider if it is appropriate to 
revise the notice, having regard for the ability of the method to address the 
significant contaminant linkage and the timescale it will take to achieve the 
intended standard of remediation.  

 
9.8    Appeals against Remediation Notices 
 
9.8.1 Remediation Notices will include information on the right to appeal against them.  
 
9.8.2 Any appeal should be made within twenty-one days of receiving the Remediation 

Notice, in accordance with Section 78l(1) of Part 2a of the Environmental 
Protection Act 1990.  
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9.8.3 Once an appeal is received the Remediation Notice will become suspended until 
either the appeal has been finally determined or the appeal has been withdrawn.  

 
9.8.4 Under regulation 8 of the contaminated land Regulations 2006, appeals against 

Remediation Notices are no longer received by a magistrates’ court. Rather, 
regulation 8 (revised for the 2006 regulations) instructs that all appeals should be 
made to the Secretary of State for the Environment, food and Rural Affairs. The 
appellant must at the same time serve a copy of the notice on: 

 

 The council; 
 

 Any other appropriate person named in the Remediation Notice; 
 

 Any person who is named in the appeal as an appropriate person; 
 

 Any person named in the appeal as the owner or occupier of the land.  
 
Offences 
 
It is an offence not to comply with a Remediation Notice.  
 
Non-compliance with a Remediation Notice may result in prosecution and a fine. 
The council or the Environment Agency also has powers in some cases to carry 
out the necessary works and recover reasonable costs from the appropriate 
person(s).  
 
  



 

42 

 

10    Liability 
 
10.1    Appropriate persons 
 
10.1.1 The persons legally and finacially responsible for remediating statutory 

Contaminated Land are known as 'appropriate persons'. There are two 
categories of appropriate person: 

 
10.1.2 Appropriate persons - class ‘a’ - these are, generally speaking, the polluters, but 

also included are persons who, 'knowingly permit'. This includes developers who 
leave contamination on a site which subsequently results in the land being 
determined contaminated.  

 
10.1.3 Appropriate persons - class ‘b’ - where no class ‘a’ persons can be found, 

liability reverts to the owner or the occupier. These are known as class ‘b’ persons.  
 
10.1.4 The council will make all reasonable enquiries to identify class ‘a’ persons before 

liability reverts to innocent owner occupiers.  
 
10.1.5 The matter of appropriate persons must be considered for each significant 

contaminant linkage. Where a site has had a series of contaminative uses over the 
years, each significant contaminant linkage will be identified separately and liability 
considered for each.  

 
10.1.6 If the council cannot find any Class 'a' or Class 'b' persons in respect of identified 

significant contaminant linkages, no liability will be assigned and any such linkage 
will be treated as an ‘orphan linkage’. Under these circumstances the council will 
bear the cost of any remediation.  

 
10.2    Apportionment of liability 
 
10.2.1 Land may be determined contaminated upon the identification of only one 

significant contaminant linkage. Full liability cannot be determined until all 
significant contaminant linkages on the site have been identified. When all 
significant contaminant linkages have been identified the procedure relating to the 
apportionment of liability must commence. This has five distinct stages: 

 
1. Identifying potential appropriate persons and liability groups; 

 
2. Characterising remediation actions; 

 
3. Attributing responsibility to liability groups; 

 
4. Excluding members of liability groups; 

 
5. Apportioning liability between members of a liability group.  

 
10.2.2 The process commences with the establishment of liability groups. All appropriate 

persons for any one contaminant linkage are a, ‘liability group’. These may be 
Class 'a' or Class 'b' persons, as described in Section 13.1. In the case of Class 'a' 
persons, the council will identify all appropriate persons who are responsible for 
causing the presence of each identified contaminant on the land to pay for any 
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remediation required in relation to that contaminant for which they are responsible. 
This group is classed as a Class 'a' liability group.  

 
10.2.3 Where no Class 'a' person(s) have been identified the council will first consider if 

there is significant pollution of controlled waters. If this is the case the council will 
treat the contaminant linkage as an ‘orphan linkage’ (see Section 13.5).  

 
10.2.4 Where no Class 'a' persons can be found the council will identify all current owners 

or occupiers of the land in question. These persons constitute a Class 'b' liability 
group.  

 
10.2.5 Where no Class 'a' or Class 'b' persons can be identified there will be no liability 

group and the land will be designated an ‘orphan linkage’ (see Section 13.5).  
 
10.2.6 Where more than one contaminant linkage exists, the council will consider each 

one in turn for the purposes of identifying all liability groups.  
 
10.3    Limitation on costs to be borne by appropriate persons 
 
10.3.1 There are six tests specified to identify whether class ‘a’ groups should be 

excluded from liability. These are: 
 

 Excluded activities; 

 Payments for remediation; 

 Sold with information; 

 Changes to substances; 

 Escaped substances; 

 Introduction of pathways or receptors.  
 

10.3.2 These will be applied in sequence and separately for each contaminant linkage. 
For more detailed descriptions of each of these tests refer to Section 7(c) of the 
Statutory Guidance (2012).  

 
10.3.3 The exclusion of class ‘b’ persons is much less complex. The single test merely 

excludes those who do not have an interest in the capital value of the land. Tenants 
are excluded.  

 
10.3.4 When the council has apportioned the costs of each remediation action and before 

serving Remediation Notices, it will consider whether any of those liable may not 
be able to afford it. If, after taking into consideration the Statutory Guidance it 
decides that one or more of the parties could not, it will not serve a Remediation 
Notice on any of the parties. The council will instead, consider carrying out the 
work itself and produce and publish a Remediation Statement.  

 
10.3.5 The council's Cost Recovery Policy is contained in Section 14. 
 
10.4    Apportionment of costs 
 
10.4.1 The process of apportioning costs to members of Class 'a' and Class 'b' liability 

groups will follow only after the application of the exclusion tests have been 
performed.  
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10.4.2 Where the council is apportioning costs between members of a Class 'a' liability 
group, it will follow the general principle that liability will be apportioned between 
liability group members to reflect each member's relative responsibility for creating 
or continuing the significant contaminant linkage.  

 
10.4.3 If the council cannot find the appropriate information to establish the degree of 

apportionment of costs between each member of the liability group, liability will be 
apportioned in equal shares, in accordance with the Statutory Guidance (2012).  

 
10.4.4 Specific approaches to applying this general principle will be followed by the 

council, as outlined in sections 7.66 to 7.75 of the Statutory Guidance (2012) 
 
10.4.5 Apportionment of costs in relation to members of a Class B liability group will follow 

the procedure outlined in Section 7(f) of the Statutory Guidance (2012).  
 
10.5   Orphan linkages 
 
10.5.1 An orphan linkage may arise where: 

 

 The significant contaminant linkage relates solely to the significant pollution of 
controlled waters; 

 No Class 'a' or Class 'b' person(s) can be found; 

 Those who would be liable are exempted by one of the relevant statutory 
provisions outlined in paragraphs 78j(3), 78k or 78x(3) of Section 78 of the 
Environmental Protection Act 1990.  

 
10.5.2 Where only one significant contaminant linkage has been identified and that is also 

an orphan linkage, the council will bear the cost of any remediation required to be 
undertaken 

 
10.5.3 In the case of multiple significant contaminant linkages, where some are orphan 

linkages, the council will need to consider remediation action separately for each 
linkage.  

 
10.5.4 Should there exist a situation where a single significant contaminant linkage exists 

(for which there is a Class 'a' liability group), alongside an orphaned linkage 
sharing the same required remediation action, the council will attribute the entire 
cost for remediation to that liability group.  

 
10.5.5 Where an orphaned linkage shares a remediation action with a significant 

contaminant linkage for which there is a Class 'b' liability group, the council will 
adopt the following procedure: 

 
1. Where remediation is a common action between significant linkages and 

orphaned linkages the council will attribute all of the cost of carrying out 
remediation to the Class B liability group; 

 
2. Where remediation is a collective action (where more than one remediation 

action is required split between one or more significant contaminant and 
orphaned linkages), the council will estimate the hypothetical cost of the 
1990 Environmental Protection Action needed to remediate each linkage 
separately for which that group is liable; 
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3. The council will then attribute costs for the collective remediation action 

between itself and the Class B liability group so the expected liability of that 
group does not exceed the hypothetical cost 

 
 
10.6    Costs associated with Council liabilities  
 
10.6.1 Apart from costs arising from implementing the inspection strategy the council may 

become liable for costs related to either the investigation or remediation of land as 
a result of acts or omissions in other areas of responsibility. This may include: 

 

 Causing or knowingly permitting the presence of contaminants, historically or 
currently e.g. pre-1974 waste disposal; 

 Purchasing or taking possession of land that may be contaminated; 

 Leasing land that becomes contaminated as a result of actions by the tenant(s); 

 Failing to require remediation of land through the development control process.  
 
10.6.2 Appropriate action in accordance with the Statutory Guidance should be taken to 

address council owned contaminated land. All investigations and remediation 
should be documented with justifications provided in a transparent manner. Any 
council owned contaminated land will be reported to department directors and 
necessary panels/ executives.  

 
10.6.3 Steps are taken by each council department to manage liabilities, these include; 

 

 Pre-purchase assessments and due diligence checks prior to purchasing land 
and buildings; 

 Due diligence checks prior to accepting gifted land; 

 Reviews of leases and applications of appropriate conditions on tenancy 
agreements;  

 Appropriate planning and Building Control consultations and use of planning 
conditions;  

 Use of enforcement powers during the development control process where 
appropriate;  

 Undertaking investigation and remediation in accordance with relevant 
guidance; 

 Maintenance checks and environmental audits for chemical storage and fuel 
storage areas on council land holdings.  
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11    Financial Implications 
 
11.1    Introduction 
 
11.1.1 The council will endeavour to ensure that appropriate finance is in place to carry 

out its statutory duties. In all cases officers will comply with the council's financial 
policies and procurement guidelines.  

 
11.1.2 Portsmouth will have regard to the individual circumstances of each case. In 

making cost recovery decisions the authority will have regard to the following 
principles as outlined in the Statutory Guidance (2012): 

 

 Aim to be as fair and as equitable as possible; 

 Base decisions on the ‘polluter pays principle’, in as much that costs of 
remediation should be borne by the polluter. 

 
11.1.3 Local authorities have no power to recover any costs they incur in inspecting the 

land to determine whether it is contaminated land. In accordance with Section 78p 
of the 1990 Environmental Protection Act, in circumstances where the council has 
carried out remediation itself, it may be entitled to recover reasonable costs it has 
incurred from the appropriate person.  

 
11.1.4 In deciding how much of the cost to recover, the authority shall consider if, by 

deferring the cost by applying a charge to the land, more of the cost of remediation 
can be recovered.  

 
 
11.2   Scope 
 
11.2.1 Where the council has determined that land is statutory contaminated land, it has 

a duty to seek its appropriate remediation.  
 
11.2.2 This chapter sets out the council's position for dealing with remediation costs 

(sometimes known as clean-up costs) associated with contaminated land. In 
particular, how Cost Recovery will be addressed where the council has carried out 
remediation for which it is entitled to recover its’ costs. The Policy reflects the 
contaminated land Statutory Guidance (April 2012) issued by the Secretary of 
State for the Environment, Food and Rural Affairs under his powers under Part 2A 
(the ‘Guidance’). In addition to this Policy, reference should also be made to the 
Guidance, which can be found online at 
https://www.gov.uk/government/publications/contaminated-land-statutory-
guidance. 

 
11.2.3 This Section and Policy is based on the relevant sections of Part 2A and the 

Guidance. The council must have regard to the Guidance when seeking to recover 
clean-up costs. However, the council recognises that there is a wide variation in 
the circumstances associated with land contamination (including its history, 
ownership and liability for its clean up). Following the advice in the Guidance, the 
council will view the Guidance in terms of principles and approaches, while at the 
same time always having regard to the Guidance. This Policy defines how the 
council will apply these principles and approaches in individual cases. 
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11.2.4 The underlying driver for Part 2A and the Guidance is the ‘polluter pays principle’. 
This means that the polluter (all persons who caused or knowingly permitted the 
contamination in the first place) should pay for cleaning up land that they have 
contaminated or on which they have allowed contamination to happen. 

 
11.2.5 There is a duty under the legislation to compile a list of ALL potential polluters of 

an identified contaminated site. This should include anyone who has owned, 
occupied or operated on the site in question. Often there are several parties 
involved and there are several complicated tests that need to be applied in order 
to determine the proportion of liability of each. These tests are explained in the 
Guidance. Part 2A and the Guidance identifies two classes of persons who may 
be liable: 

 
a) The person(s) who caused or knowingly permitted the contaminating 

substances to be in, on or under the land in question (Class 'a' person); 
 

b) The current owner or occupier of the contaminated land (Class 'b' person). 
 
11.2.6 Both Class 'a' person and Class 'b' person denote a person considered by the 

council to be an appropriate person falling within a Class 'a' Liability Group or Class 
'b' Liability Group as further explained in the Guidance. 

 
11.2.7 Where a contaminated site is identified, Class 'a' persons will normally be required 

to undertake the necessary remediation. Where there is more than one Class 'a' 
person, the council will determine the division of liabilities in accordance with the 
Guidance. 

 
11.2.8 Where no Class 'a' person can be found, responsibility for remediating a site 

passes to the current owners or occupiers of the site (Class 'b' persons). This can 
include private householders. Class 'b' persons are only liable for remediation 
within the boundaries of their property and cannot be held liable for any pollution 
of ‘controlled waters’ (basically streams, rivers, groundwaters and other 
watercourses). 

 
 
11.3    General Principles Relating to Cost Recovery and Hardship 
 
11.3.1 The council will follow the general principles as set out in the Guidance with regard 

to costs recovery. In particular, the council will seek to recover its full reasonable 
costs while having due regard to the avoidance of hardship that recovery of costs 
may cause. 

 
11.3.2 If a Class 'a' or Class 'b' person is required to carry out remediation, but such a 

person claims and can demonstrate by evidence that this will cause hardship, the 
council may require that person to provide at an early stage information to enable 
the council to assess such a claim on its merits. The council reserves the right to 
disclose evidence of hardship to other statutory bodies such as the Environment 
Agency. 
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11.3.3 Should the council carry out any required remediation, there is provision in the 
legislation for the council to waive or reduce the remediation costs it would be 
entitled to recover from liable persons where full Cost Recovery would cause 
hardship. A claim of hardship will be a matter for the council to decide in any given 
case following an objective consideration of the particular facts.  

 
11.3.4 The council will only consider making a waiver or reduction in recovery of 

remediation costs if suitable and sufficient information is provided to the council in 
line with the Guidance. In some circumstances the council may require such 
information earlier than indicated in the Guidance, as such a claim may inform the 
strategic approach that the council takes to dealing with the contamination. The 
council will advise that person of the information required at the appropriate time. 
As mentioned, it will be for the person making a hardship claim to demonstrate 
by evidence (including documentary evidence) submitted to the council that 
they will suffer hardship if asked to pay remediation costs. 

 
11.3.5 The council will follow the Guidance with regard to consideration of commercial 

enterprises, threat of business closure or insolvency, trusts, charities and social 
housing landlords. 

 
11.3.6 The council will follow the Guidance in relation to specific considerations applying 

to Class 'a' persons.  
 
11.3.7 The council will follow the Guidance in relation to specific considerations applying 

to Class 'b' persons. 
 
11.4    Decisions on cost recovery and hardship 
  
11.4.1 The decision will be made in consultation with the Leader of the council, after 

considering a report prepared by the Contaminated Land Team. This will be an 
internal council report and will be confidential to the council. 

11.4.2 The decision-maker will have regard to the Guidance, including the specific 
considerations mentioned at Section 8 thereof. Such considerations include 
ascertaining what precautions were taken before a freehold or leasehold interest 
was acquired by the liable person e.g. what environmental surveys were carried 
out, what environmental searches were undertaken, what questions were asked 
of any seller as to the environmental condition of the land. 

 
11.4.3 In deciding whether to recover its costs and, if so, how much of its costs, the council 

will have regard to: 
 

 Any hardship which the recovery might cause to the appropriate person; and 

 The Statutory Guidance, sections 8(b), 8(c) and 8(d).  
 
11.4.4 Any appropriate person seeking a waiver or reduction in the remediation costs will 

need to present appropriate information to the council to support this request. Such 
information would relate to financial circumstances.  

 
11.4.5 The council will also endeavor to acquire any relevant information itself to help in 

the process of a cost recovery decision.  
 
 



 

49 

 

11.5    Cost recovery considerations in addition to hardship 
 
11.5.1 In addition to ‘hardship’ other circumstances may include: 
 

 Threat of business closure or insolvency; 

 Trusts; 

 Charities; 

 Social housing landlords; 

 Where other potentially appropriate persons have not been found; 

 Costs in relation to land values; 

 Precautions taken before acquiring a freehold or a leasehold interest; 

 Owner-occupiers of dwellings.  
 
11.5.2 In each case, reference should be made to the 'principles and approaches' of 

Section 8 of the Statutory Guidance (2012).  
 
11.5.3 Claims for compensation for rights of entry 
 

In some cases remediation may need to be carried out on land not owned by the 
liable persons for example because it has been sold on or because contaminants 
have leaked onto neighbouring land, in this case the new landowner or the 
neighbour will need to grant the necessary rights for the work to be carried out.  

 
11.5.4 Regulation 6 and schedule 2 of the Contaminated Land (England) Regulations 

2006 set out the codes for compensation claims and payments. These do not apply 
where remediation has been carried out voluntarily and a Remediation Notice has 
not been served.  

 
11.5.5 The above may be important in circumstances where the council has to carry out 

works in default where a Remediation Notice has not been complied with or in 
instances when the council is required to grant rights for access to council owned 
land.  
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12    Information Management and Disclosure 
 
12.1    Information Management 
 
12.1.1 Information will be stored and distributed electronically where possible to reduce 

paper. Information will be stored in a manner so that;  
 

 Information about a site can be linked to a geographic area or property address; 

 Site information is easily accessible; and  

 Site information is referenced to enable retrieval of disparate information 
related to one particular site.  

 
12.2    Release of Information  
 
12.2.1 The council is committed to openness in relation to all information providing the 

information is being provided to an appropriate person for a suitable purpose. All 
information is stored, managed, shared and released in accordance with council 
policies relating to the Data Protection Act 1998 and the Freedom of Information 
Act 2000.  

 
12.2.2 The Environmental Information Regulations 2004 (s. I 2004/3391) set out specific 

provisions with regards to public access to environmental information, refusals to 
disclose, charging, disclosing and timescales.  

 
12.2.3 The Contaminated Land Team responds to requests for information held on 

historic land-uses and investigation data. A disclaimer is added to the written 
response making it clear that the information provided is only that available at that 
time. An appropriate charge is made for provision of the information. This is 
consistent with the Environmental Information Regulations 1992.  

12.2.4 The updated Inspection Strategy will be circulated to external organisations such 
as the Environment Agency, DEFRA and Natural England for comment.  

 
12.3    Public Registers 
 
12.3.1 In accordance with Part 2a and the Contaminated Land (England) Regulations 

2006, the council maintains a public register, which is available for public 
inspection at all reasonable times.  

 
12.3.2 The Part 2a public register serves as a permanent record of all regulatory action 

undertaken to ensure the remediation of any site which has been determined as 
contaminated land. Sites which have been determined as contaminated land but 
where no consequent action has yet been taken will not appear on the register.  

 
12.3.3 A public register exists that holds notices about land that a formal Remediation 

Statement has been prepared in-line with Section 78(R) of the 1990 Environmental 
Protection Act. The Part 2a register but this does not contain any determinations. 
Whilst investigation and remediation has occurred no notices have been issued 
under the council's Part 2a responsibilities. Rather much work was done under the 
previous provisions, and although several site investigations and risk assessments 
have been carried out under Part 2a duties, no investigation required a formal 
approach for its resolution.  
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12.3.4 The only information required to be stored on a formal register is that relating to 
regulatory action and remediation. The contents are specified at length in schedule 
3 of the Contaminated Land (England) Regulations 2006 . 

 
12.3.5 The information on the register will include: 

 
 Identification notices; 
 Remediation Notices; 
 Details of site reports obtained by the council relating to Remediation Notices; 
 Remediation declarations, remediation statements and notifications of claimed 

remediation; 
 Designation of sites as 'Special Sites'; 
 Any appeals lodged against remediation or charging notices; and 
 Convictions.  

 
12.3.6 The Part 2a public register is maintained by the Contaminated Land Team located 

at the City Development and Cultural Services, Portsmouth City Council, Civic 
Offices, Guildhall Square, Portsmouth, PO1 2AU.  

 
12.3.7 Members of the public visiting the offices are able to view the register free of charge 

during normal office hours 9am - 5pm Monday to Friday. This should be arranged 
by prior appointment to ensure a member of the team is available.  

 
12.3.8 When entries are made in the register the council will also make available such 

contents on its website. Information currently contained on the webpage refers 
only to the statutory requirement of the content of the register, as stipulated under 
the contaminated land regulations (2006).  

 
12.3.9 Any enquiries concerning contaminated land in relation to property sale or the 

redevelopment of land need to be made in writing to the Contaminated Land Team, 
Portsmouth City Council, Civic Offices, Guildhall Square, Portsmouth, PO1 2AU, 
or by emailing contam@portsmouthcc.gov.uk. Questions should be clearly stated 
and accompanied by a plan of the area with the boundaries of the required search 
area clearly marked. Charges are made for this service. An initial response should 
be given within 5 working days, with a detailed reply provided within 28 working 
days. Answers to queries will be restricted to factual data. Interpretation of this 
data and the making of comments concerning potential risks to the development 
or financial liabilities will not be provided by the council.  

 
12.4    Information Received from Members of the Public 
 
12.4.1 The council welcomes input from members of the public and their knowledge of 

the history of the area they live in. Should members of the public wish to discuss 
land contamination issues they can contact the Contaminated Land Team via 
telephone on 023 9284 1399, by email at 
contaminated.land@portmsouthcc.gov.uk, or by visiting the offices during normal 
office hours. 

 

mailto:contaminated.land@portmsouthcc.gov.uk
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13    Enquiries Procedure and Arrangements for Review 
 
13.1    Enquiries Procedure 
 
13.1.1 Procedures are in place to: 

 

 Record that information or that an enquiry has been received; 
 

 Demonstrate an appropriate officer has been designated to deal with the 
request; 

 

 Record the request and response; and 
 

 Ensure appropriate records are maintained.  
 
13.1.2 The Environment Agency may also issue guidance to the council at any time 

regarding the council’s performance relating to matters concerning contaminated 
land, as per Section 78v of the Environment Act 1995.  

 
13.2    Enquiries from the Public 
 
13.2.1 Information about potentially contaminated land may be received from the public, 

and these reports will be used to inform our investigative work. Whilst anonymous 
information is not often accepted by Council services, in the case of land 
contamination, anonymous reports will be accepted although the reliance placed 
on the information is much reduced.  

 
13.3    Review 
 
13.3.1 Whilst the council has a duty to inspect its area, ‘from time to time’, to identify 

contaminated land, the frequency of inspection is not prescribed.  
 
13.3.2 The council has a duty to review its inspection strategy on a regular basis and to 

meet its statutory responsibilities. Two main aspects of review need to be built into 
this strategy: 

 

 Review of the inspection strategy; and 

 Triggers for reviewing inspection decisions.  
 

13.3.3 In addition to the routine review of the inspection strategy, there will be situations 
which will trigger re-assessment including: 

 

 Change of use of surrounding land (introduction of new receptors); 

 The potential for contaminant linkages to become significant or urgent as a 
result of unplanned events (e.g. flooding, spillages etc.), or a change in 
circumstances; 

 Identification of a localised effect which could be associated with the land; 

 Responding to new information.  
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13.3.4 The strategy as a whole will be reviewed by the Contaminated Land Team annually 
and any proposed changes will be reported and incorporated as necessary. 
Particular matters that will be kept under review include: 

 

 The content of the strategy generally; 

 Priorities for further investigation of potentially contaminated land; 

 The potential for the introduction of new receptors; 

 The potential for new contamination; 

 Progress on voluntary remediation; 

 The enforcement process generally and the identification of appropriate 
persons particularly; 

 Identification of Special Sites; 

 Progress with the implementation.  
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14  Inspection Programme 
 
14.1    Introduction 
 
14.1.1 The legislation and Statutory Guidance is not prescriptive in terms of how quickly 

the work on contaminated land needs to be completed. It does, however, require 
each council to set out within this strategy, what it considers to be appropriate 
timescales for the inspection of different parts of its area.  

 
14.2    Programme for Inspection 
 
14.2.1 Since the publication of the council's contaminated land inspection strategy in 1991 

and 2001 the council continues to discharge its statutory duties under Part 2a of 
the 1990 Environmental Protection Act: 

 

 Identified potentially contaminated land within Portsmouth;  

 Prioritised potentially contaminated land for inspection 

 Brought about the remediation of land that may otherwise have been statutory 
Contaminated Land 

 
14.2.2 In Portsmouth, the highest priority sites with an emphasis on sites owned by the 

council were considered in the 1990s, but professional knowledge will be used to 
revisit and continue the process.  

 
14.2.3 For each newly identified site that is being considered under our duties, a 

preliminary conceptual model will be constructed in order to help identify potential 
pollutant linkages.  

 
14.2.4 Should a site at any stage of the assessment show it is unlikely to be determined 

as contaminated land due to the likely absence of a significant contaminant 
linkage; the council will produce a written statement. 

 
14.2.5 Risk assessments will be undertaken based on Contaminated Land Research 11 

('CLR11') model procedures for the management of land contamination 
(Environment Agency, 2004).  

 
14.2.6 Where one or more potentially significant contaminant linkages have been 

identified in the preliminary investigation (desk study and walkover), minimal 
sampling of the site will be required to see if there is evidence that these exist.  

 
14.2.7 Where results from the preliminary investigation sampling programme reveal 

elevated concentrations to the extent it is believed by the council that one or more 
significant contaminant linkages remain on site, then a site investigation sampling 
strategy will be put together for the purpose of enabling an intrusive site 
investigation and risk assessment. This work is likely to be contracted out, so the 
council procedures for tendering and procurement will apply.  

 
14.2.8 Where findings of site investigations show that significant harm or the possibility of 

significant harm to receptor(s) exists, procedures outlined in Section 11 will be 
followed. Under such circumstances the council will prepare a risk summary prior 
to any determination.  
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14.2.9 Given the complexity of bringing about remediation under Part 2a, it is impossible 

to predict when the remediation of sites listed on the public register will be 
complete. The council has a duty to serve Remediation Notice requiring the 
remediation of statutory contaminated land and it has the power to enforce that 
notice. The apposite timescales will depend on risk and impacts of the pollutant 
and the specific impacts of remediation. 

 
14.2.10 All Part 2a duties will be carried out in accordance with the latest guidance 

issued by DEFRA and the Environment Agency.  
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